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Court of Appeals of the District of Columbia 


No. 6218. 


Corbett Investment Company, Petitioner!, 

vs. i 

Guy T. Helvering, Commissioner of Internal Rqvenue. 


1 


Docket No. 47489. 


Corbett Investment Co., Petitioner, | 

I 

vs. ! 

1 

Commissioner of Internal Re\t:nue, Respondent. 

i 

Appearances: | 

i 

For Petitioner: Alfred A. Hampson, Fsq., Roscoi C. Nel¬ 
son, Esq., W. W. Spalding, Esq. 

1 

For Respondent: W. E. Davis, Esq. | 

i 

1 

Docket Entries. i 

1930. i 

I 

Feb. 14. Petition received and filed. Taxpayer Notified. 

(Fee paid.) i 

Feb. lb. Copy of petition served on General Counsiel. 

Apr. 5. Answer filed by General Counsel. | 

Apr. 9. Copy of answer served on taxpayer—Circuit Cal¬ 
endar. I 

1932. I 

Apr. 27. Hearing set for week of June 6, 1932, Portland, 
Oregon. j 

June 8. Hearing had before Mr. Marquette on merits. 

Submitted on stipulation of facts. Called on 

6/6/32. Stipulation of facts filed. Briefs due 
Sept. 5, 1932. i 

Aug. 12. Transcript of hearing of June 8, 1932 fileci. 

l--6218a 
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]9:V2. 

Sept. 2. Motion for extension to 10'5/32 to file brief filed 
by General Counsel. 9/6/32 granted to both 
parties. 

Sept. 6. Brief filed by taxjiayer. 

Oct. 5. Brief filed bv General Counsel. 

1933. 

Apr. 26. Memorandum opinion rendered—J. J. Mar- 
(jnette. Division 1. Decision will be entered for 
respondent. 

Apr. 28. Decision entered—John J. Marquette, Division 1. 

June 1. Notice of the ap])earance of W. AV. S])alding, 
counsel for taxpayer, filed. 

June 1. Motion for oral argument filed by tax])ayer. 

June 1. Motion and grounds for rehearing filed bv tax- 
payer. 

Julv 24. Hearing set Aug. 9, 1933 on motion. 

July 26. Copy of notice of hearing date and motion served 
on General Counsel. 

Aug. 9. Hearing had before Mr. Marquette on motion for 
rehearing. C. A. V. 

Dec. 18. Order denving motion for rehearing entered. 

1934. 

.Mar. 7. Sti])ulation for review bv Court of A])])eals of 
1). C. filed. 

Mar. 7. Petition for review by Court of A])])eals foi- 
D. C., with assignments of error filed bv tax- 
payer. 

Mar. 7. Proof of service filed by tax])ayer. 

A})r. 9. Praecipe filed—])roof of service thereon. 

A]n-. 9. Agreed statement of evidence lodged. 

A])r. 10. Agreed statement of evidence a])proved and or¬ 
dered filed. 

2 Docket No. 61763. 

Corb?:tt Investment Co., Petitioner, 

vs. 

(’ommissu)Ner ok Internal Kevenck, Respondent. 


A])pearances: 


For Petitioner: Roscoe C. Nelson, 
Esq. 


Esq., \V. W. S])alding, 


For Respondent: W. E. Davis, Esq. 
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Docket Entries. 


1932. 
Kel). S. 

Fol). 8. 
Feb. 29. 
Mar. 10. 


Apr. 27. 
.lane 8. 


Au.u-. 12. 
8e])t. 2. 


So])!. (). 

Oct. 5. 


I 

Petition received and filed. Taxpayer! notified. 

(Fee paid.) j 

Copy of petition served on General Counsel. 
Answer filed by General Counsel. j 

Co])y of answer served on taxpayer—Ciijcuit Cal¬ 
endar I 

Ileariiiii: set in Portland, Oregon, beginning June 
(), 1932. ^ ‘ I 

Hearing had l)efore Mr. Marquette on| merits. 
Submitted on sti])ulation of facts. Called on 
()/() 32. Sti])ulation of facts filed. Bipefs due 

Sept 5, 1932. i 

Transcri})t of hearing of June 8, 1932 filed. 
Motion for extension to 10 3/32 to file blief filed 
by General (’ounsel. 9/() 32 granted both 
])arties. I 

Brief filed by tax])ayer. | 

Brief filed bv General Counsel. i 


1933. 


.\])r. 


A])r. 

June 

Juiu‘ 

June 

Julv 

Julv 

»■ 

Aug. 
I )ec. 


26. .Menioranduni o}nnion rendered—J. J. Mairquette, 
Division 1. Decision will be entered ! for re¬ 
spondent. I 

28. Decision entered, Division 1. ! 

1. Xotic(‘ of the a])i)earance of W. W. Spaldinjg, coun¬ 
sel for tax})ayei' tiled. j 

1. Motion foi- oi-al argument filed by taxpayer. 

1. Motion, and gi-ounds for rehearing filed p3y tax¬ 
payer. i 

24. Hearing set Aug. 9, 1933 on motion. i 

26. Copy of notice of hearing date and motionj served 
on General Counsel. j 

9. lleai-ing had before Mi\ Marquette on motjion for 
rehearing. C. A. V. | 

18. Order denying motion for rehearing enterejd. 


1934. i 

Mar. 7. Stipulation for review by Court of xAppgals of 
D. C. filed. ! 
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UKU. 

Mar. 7. IVtitioii for review by Court of Aii})eals of I). C., 
with assignments of error filed by taxpayer. 
Mar. 7. Proof of service filed by taxpayer. 

A})r. 9. Prjpcipe tiled—])roof of service thereon. 

Aj)r. f). A;^reed statement, of evidence lodired. 

Apr. 10. Airreed statement of evidence ap])roved and or¬ 
dered filed 




Filed Feb. 14, 1930. 

United States Board of Tax Appeals 
Docket Xo. 47489. 


A])peal of Corbett Investment Company, Corbett Biiildinir, 

Portland, Oregon. 

Petition. 

The above named taxi)ayer hereby ap])eals from the de¬ 
termination of the Commissioner of Internal Revenue set 
forth in his deficiency letter ITrARiC-o FKS-bOD, dated 
I)(‘C(*m])er Pi, 19*J9, and as the basis of its a])peal sets forth 
tile followinir: 

1. The tax])ayer is a corporation duly incorporated, or- 
ganiz(‘d and existing under and by virtiU‘ of the laws of the 
State of Oregon, with its princiyial office in the City of Port¬ 
land, Oregon, and an office address there of Corbett Build¬ 
ing, Portland, Oregon. 

2. Tlu‘ deticiency letter (a copy of which is attached) was 
mailed to the taxpayer Dtvmnber 1(5, 1929. 

3. The tax(‘s in controversv are income taxes for the 

calendar vears of 192(5 and 1927, and are less than 
4 Ten Thdusand Dollars, to-wit. Seven Thousand Nine 
Hundred and Thirtv-eight Dollars. 

4. The detei*inination of tax contained in said deticienev 
l(‘tter is based upon the following error: 

The ('ommissioner erred in finding that the taxpayer was 
not allowed a deduction on account of the sum of Four 
Thousand Dollars, legacy paid to Emma L. Corbett in 
the year 1926, and further erred in finding that the tax- 
y)ayer was not allowed a deduction of Twelve Thousand 
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Dollars on account of legacy paid to said Eniina L.jCorbett 
in the vear 1927. I 

5. The facts upon which the taxpayer relies as tjie basis 
of its a])])eal are as follows: ! 

The corporation was organized in the year 1926, ahd upon 
its organization it acijuired from H. L. Corbett| E. R. 
Corbett and II. F. Corbett certain real properties in the 
City of Portland which they had ac(iuired under jand by 
virtue of the will of their deceased grandfather,| H. W. 
Corbett. Emma L. Corbett, to whom the payment; of One 
Thousand Dollars a month is being made by the cpr})ora- 
tion, is the widow of the said II. W. Corbett and the step- 
grandmother of the three individuals from whom tihe cor- 
])oration accjuired ])roperties in consideration of the 
T) issue of its ca])ital stock. | 

The will of H. W. Corbett contains the following 

clause: i 

! 

“Third: I give and bequeath to my wife, Emma Cor¬ 
bett the sum of $150,CX)0.0() to be })aid to her by mV exec¬ 
utors hereinafter named as soon as ])racticable after mv 

* 1 • 

decease*, the same to be received, owned and held byj her in 
li(*i‘ own I'igbt ai)solulely. And I give, d(‘visc and bequeatli 
to mv said wife the further sum of one thousand dollars 

• I 

($1,000.00) per month for and during her natural lifb to be 
])aid to her monthly out of the income and rents prising 
from the real })ro})erty owned by me at the time of myldeath. 
These ])rovisions for my said wife herein made beiiiig and 
to be in lieu of dower and right of dower in the real| prop- 
ertv of which I shall die seized.” i 


Th(* foregoing legacy constituted a charge upon t|he in¬ 
come of the estate, and it was })aid out of that incom'e dur¬ 
ing the entire time the estate was in ])robate. 

The linal account in the estate was filed June 13j 1912, 
and in order to close the estate the three grandchildren (the 
officers of the corporation) each executed a written guaran¬ 
tee to the said Emma L. ('orbett by which they agreed to 
])ay her the legacy of One Thousand Dollars per nioptli so 
long as she might live. The said Emma L. Corbett ip still 
living and is regularly receiving said sum of One Thoiisand 
Dollars })er month. I 

The Eight Thousand Dollars paid to Emma L. Corbett 
during the first eight months of the vear 1926 was taken 
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ralahlv as a deduction from the individual returns of 

% 

6 the three officers of the corporation. 

After acquisition by the corporation of the proper¬ 
ties, out of the income from which said sum of One Thou¬ 
sand Dollars!a month liad been paid durine: the time the 
estate was in,])ro])ate to Emma L. Corbett, and out of the 
income from which, after the estate was closed, said sum 
was paid ])y the individual irrantors of the properties to the 
corporation, the corporation, winch had assumed the indi¬ 
vidual oblierations of its grantors to Emma L. Corbett, con¬ 
tinued to ])ay her said sum of One Thousand Dollars per 
month. It claimed but was not allowed a deduction for the 
sums so paid. 

Wherefore, the })etitioner ])rays that this Board may hear 
the proceedinii’ and sustain its action in takiii.e; a deduction 
of Four Thousand Dollars ])aid to Emma L. Corbett in the 
year 192() and Twelve Thousand Dollars ])aid to Emma L. 
C'orbett in the vear 1927. 

(Sgd.) ‘ ALFRED A. HAMPSOX, 

Counsel for Taxpayer, 

8(K) Pacific BuUdiufj, 
Portland, Orryon. 


7 State ok Okegon, 

(djunf/f of Multnoniah, ss: 

I, Elliott R. CorbiUt, beini;- first dulv sworn, sav that f 
am tlie secretary of Corbett Investment Company, the peti¬ 
tioner and taxpayer named in the fore.u'oin.e* i)(‘tition; that 
I hav(‘ read the said p(‘tition and am familial* witli tin* 
statements tlierein contained, and tliat tiie facts tli(‘r(‘in set 
forth an' triu'. 

(Slid.); ELLIOTT R. CORBETT. 

Subscribed and sworn to before me this lOth day of Feb¬ 
ruary, 19o0. 

[ NOTAIIIAI. SEAI..1 (S-d.) DAISY STOCKTON, 

Notary Public for Oreyon. 

My commission expires Mar. 8, 1930. 
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Copy. 

Treasury Department, Washington. 


Office of Commissioner of Internal Kevenuel 

i 

i 

Address Reply to Commissioner of Internal Reveijiue amd 
Refer to —. 

Corbett Investment Company, 

517 Corbett Building, 

Portland, Oregon. 

Sirs : I 


In accordance with Section 274 of the Revenue I Act of 
1.926, vou are advised that the determination of vour tax 

. .'. * ^ * I 

liabilitv for the vears 1926 and 1927 discloses a deficiencv 
of $14,842.52, as shown in the statement attached. | 

The section of the law above mentioned allows!vou to 

! * 

petition the United States Board of Tax Ap])eals within 
sixty days (noi counting Sunday as the sixtietli day ) from 
the date of the mailing of this letter for a redetermjination 
of vour tax liabilitv. ! 

*■ ‘ I 

Howevei’, if y’ou do not desii-e to ])etition, you fire re¬ 
quested to execute the inclosed Form 8(56 and forward both 
original and duplicate to the Commissionei* of Ipternal 
Revenue, Washington, D. C., for the attention of IT;0:P-7. 
The signing of this agreement foimi will ex])edite the Hosing 
of y’our return by permitting an eaidy assessment of any 
deficiencies and ])reventing the accumulation of interest 
chai'ges, since th(» interest ])eriod terminates thirty^ days 
after filing the agreement form, or on the date assessment 
is made, whichever is earlier; whei-eas if no agreement is 
filed, interest will accumulate to the date of assessnjent of 
the deficiencies. j 

Respectfullv, ! 

ROBT. H. LUCAS,! 

Cowmissid^ner, 

(Signed) By DAVID BURNET, | 

7)c pniy Comr. 


Inclosures: Statement. Form 866. Form 882. 


I 


i 

i 

i 

i 

I 
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Statement. 


IT:AR:C-5. FRS-60D. 

In re Corbett Investment Coin])any, 517 Corbett Building, 

Portland, Oregon. 


Tax Liabilitv. 


Years 


(V)rrt*cte(l tax 
liability. 


ib2*; .. .SKU-'S.;?!’, 

r.rjT .. iM.4r>e.‘n 


Totals 


. .S:i4.S7‘).27 


Tax 

previously 

assessed. 

1 


Deficiency. 

7.o:is.(te 




Reference is made to the re])ort of the Internal Revenue 
Agent in Charge, Seattle, Washington, and to your ])ro- 
lests submitted under date of A})ril 2, 1929, and Xov’ember 
18, 1929. 

Careful consideration has been accorded your })rotests 
in connection with the agent's findings and the re])ort on 
the conference h(*ld with your representative on August 
lb, 1929, in the office of the Agent in Charge. 

Your contention, that the obligation under the agreement 
to i)ay Mrs. Kmma J. Corbett in the sum of $1,(K)().0() ])er 
month, is an allowable deduction in accordance with the 
decision of the United States Board of Tax Appeals in 
the appeal of !Mr. J. W. Auld and published in Volume 13, 
Page 1213, cannot be conceded. The issues involv’ed 
therein do not a])])ly since the will of W. W. ('orbett was 
broken in 1912. 


Income Adjustments. 

Net income as shown on return. 

Add : 

1. Legacv to Emma J. Corbett . . 

2. Officers’ salaries . 

3. Last half of 1925 taxes. 

4. rncor])oration expenses . 


$26,102.46 

4,000.00 
15,600.00 
31,.367.12 
177.50 


Adjusted net income 


$77,247.08 
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10 Explanation of Adjustments. i 

1 

1. In view of the fact that previous consideralio^i has re¬ 

sulted in a conclusion to the etfect that the itemjwas not 
deductible by the individuals, it ai)pears that such payments 
may not be deducted by the corporation which is iconduct¬ 
ing the business previously controlled l)y the tlireje grand¬ 
sons as a joint venture. (Appeal of J. W. Scott, 9\B, T. A. 
955.) I 

2. The agent indicates that this item was consi|lered at 

conference held August 16, 1929, in connection wit)i the re¬ 
turn of Henry L. Corbett for the years 1926 and|1927, in 
which Mr. Elliott R. Corbett, secretary and trea:purer of 
your corporation, stated that the annual deductioniof $25,- 
200.00 as salary for each year would be satisfactory to 
the corporation. I 

Deducted (4 months) . $‘i4,()()0.00 


Allowed (4 months) 


8,400.00 


Disallowed (Article 106, Regulations 69). $lj5,600.00 

i 

.'h Since the taxes were assessed against the IT. Cor¬ 
bett Estate, they are not consideri'd an allowable dcjduction 
as provided by Article 121 of Regulations 69. | 

4. Organization expenses are not deductible in jaccord- 
ance with Article 582 of Regulation 69. | 

I 

Computation of Tax. j 

Net income as adjusted. $7j,247.08 

Income tax at 1314%. 1(|),428.36 

Tax previously assessed . .‘f,523.83 


Deficiency in tax . $6,904.53 

1927. 

Income Adjustments. 1 

Net income as shown on return. $122,317.83 

Add: i 

1. Legacy to Emma J. Corbett. 12^000.00 

2. Officers’ salaries . 46^800.00 

Adjusted net income . $18l|ll7.83 

2—6218a i 


I 
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11 Explanation of Adjustments. 

1. See explanation under Item 1 for ])rior year. 
Se(* (‘Xplanation undi*r ItcMii '2 for ])rior year. 


Deducted . $72,000.00 

Allowed 25,200.00 

Disallowed . . $46,800.00 

(’om})utation of Tax. 

Xet income as adjusted $181,117.83 

Income tax at 1-0 24,450.91 

Tax ))r(‘vIously assessed 16,512.91 

Deticiencv in tax $7,938.00 


12 iStani)):] TTiitcnl States Board of Tax A])])eals. 

EiUnl A])r. 5, 193-. 

Eidted Stat(*s Board of Tax .•\p])eals. 

Docket Xo. 47489. 

Corbett Investment (’ompany. Petitioner, 

V. 

Commissioner ok Internal Revenue, Respondent 


A )isH’cr. 


The (Commissioner of Internal Revenue, l)v his attornev, 
(\ M. (diarest, General Counsel, Bureau of Internal Reve¬ 
nue, for answer to the ])etition of the above-named tax- 
])ayer, admits and denies as follows: 


(1) Admits the alleirations contained in parairraj)!! 1 of 
the petition. 

(2) Admits the allegations contained in ])araurai)h 2 of 
the petition. 

(3) Admits that the taxes in controversy are income 
taxes for the calendar years 1926 and 1927, and avers that 
the said deticiency letter ])ro])osed deficiencies of $6,904.53 
and $7,935.00 for the years 1926 and 1927, respectively. 
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(4) Denies the res])ondent erred in the dete^nnination 
of the deficiencies as alleged in paragraph 4 of the ])etition. 

(5) Denies all the material allegations of fact j?ontained 

in paragraph 5 of the petition. ; 

Denies generally and specifically each and evei,k’ allega¬ 
tion of the })etition not hcrinnhefore admitted, (pihlified or 
denied. I 

"Wdierefore, it is })raved that the ai)i)eal he denied. 
(Signed) ‘ C. M. CIIAREST, i 

Gcueral Coun.iel, 
Bureau of Internal Revenue. 

Of Counsel: \ 

■MAXWELL E. McDOWELL, | 

FRANK B. SCHLOSSER, | 

SpertaJ Attorneifs, I 

Bureau of Internal Berenu(\, 

I 

i 

13 Filed Feb. 8, 1932. ! 


Fiiited States Board of Tax Ap])eals. | 

Docket Xo. ()1763. | 

i 

I 

Ap])eal of Forbett Invkstmknt Company, Corbet^ Build- 

imr, Portland, Oregon. I 

* ^ i 

j 

Petitio)i. \ 

• I 

1 

The above named Taxpayer hereby appeals from the 
determination of the Commissioner of Internal Revenue 
set forth in his deficienev letter dated Janiiarv 14, 1932, 
and as a basis of its a])])eal sets forth the following? 

1. The Taxpayer is a cori)oration duly incorj|)orated, 

organized and (‘xisting nnd(‘i* and l)v vii'tne of the laws of 
the State of Oregon, with its i)rincii)al office in thejCity of 
Poi-tland, Oregon, and an office address there of |Corbett 
Building, Portland, Oregon. I 

2. Tli(‘ (h'ficiency h‘tter (a co])y of which is attached) was 

mailed to the Taxpayer January 14, 1932. I 

3. The taxes in controversy are income taxes ^‘or the 

calendar year 1929, and are less than Ten Thousand 
14 Dollars, to-wit. One Thousand Six HundredI Fifty- 
XTiie Dollars and Seventy-Two Cents ($1,65^.72). 
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4. The (lot(pnniiiation (»t‘ ta.x contained in said dcficiencv 

* 

letter is based njion the following error: 

The Commissioner erred in finding that the taxpayer 
was not allowed a deduction on account of the sum of 
Twelve Thousand Dollars paid to Emma L. Corbett in the 
vear 1929. 

5. The factls u])on which the tax])ayer relies as the basis 
of its a])j)eal, are as follows: 

The corporation was organized in the year 192(5, and 
uj)on its organization it ac({uired from II. L. Corbett, E. R. 
Corbett and IT. F. (’orbelt certain real ])roi)erties in the 
City of Portland which they had acMpiired under and by 
virtue of tiu* Will of their deceased grandfather, H. W. 
Corbett. Emma L. Corbett, to whom the ])ayment of One 
Thousand Dollars a month is being made by the Corpora¬ 
tion, is th(‘ widow of the said II. W. (’orbett and the ste])- 
grandmothei- of the three individuals from whom the cor- 
])oration ac<piired ])ro])erties in consideration of the issue 
of its ca])ital stock. 

15 The Will of R. W. Corbett contains the following 
clause: 

“Third: I give and bequeath to my wife, Emma L. Cor¬ 
bett, the sum of $150,()00.()0, to be paid to her by my execu¬ 
tors hereinafter named as soon as practicable after my 
decease, the same to be received, owned and held by her in 
her own right absolutely. And 1 give, devise and bequeath 
to mv said wife tlu‘ further sum of one thousand dollars 
($1,000.00) ])er month for and during her natural life to be 
))aid to h(‘r monthly out of the income and rents arising 
from lh(‘ real ])!‘opc*rty owned by me at the time of my 
death. These ])rovisions for my said wife herein made 
being and to be in lieu of dower and right of dower in the 
real ])roi)erty of which I shall die seized.'’ 

The foregoing legacy constituted a charge upon the in¬ 
come of the estate, and it was paid out of that income dur¬ 
ing the entire time the estate was in ])robate. 

The final account in the estate was filed June 13, 1912, 
and in order to close the estate the three grandchildren 
(the ofiicers of the corporation) each executed a written 
guarantee to the said Emma L. Corbett bv which thev 
agreed to ])ay her the legacy of One Thousand Dollars per 
month so long as she might live. The said Emma L. Cor- 
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bett is still liviii" and is reirnlarlv receivins: said! sum of 


One Thousand Dollars ])or month. 


16 


After acquisition by the corporation of prop¬ 
erties, out of the income from which said sunji of One 
Thousand Dollars a month had been paid during |he time 
the estate was in ])robate to Kmma L. Corbett, an|i out of 
the income from which, after the estate was closed, said 
sum was paid by the individual grantors of the prbperties 
to the corporation, the corporation which had assutned the 
individual obligations of its grantors to Emma L. Corbett, 
continued to pay her said sum of One Thousand iDollars 
])er month. It claimed but was not allowed a deduction for 
the sums so paid. | 

Wherefore, the petitioner })rays that this Board may 
hear the ])roceeding and sustain its action in .taking a de¬ 
duction of Twelve Thousand Dollars paid to Emma L. 
Corbett in the year 1929. | 

ROSCOE C. NELSON, | 
Counsel for Taxpaijef, 

800 Pacific Buildv^ig, 
Portland^ Orfgon. 


17 State of Oregon, 

County of Multnomah^ ss: 

I, Elliott R. Corbett, being first duly .sworn, say| that I 
am the Secretary of Corbett Tnvestmont Compah.v, the 
petitioner and taxpayer named in the foregoing petition; 
that I have read the said petition and am familiar with 
the statements therein contained, and that the facts therein 
set forth are true. l 

ELLIOTT R. CORBlflTT. 

1 

Subscribed and sworn to before me this .30 day oi Janu¬ 
ary, 1932. j 

I 

[Seal of Ann M. Sherlock, Notary Public, Statejof 

Oregon.] | 

j 

ANN M. SHERLOCK,! 
Notary Public for Oregon. 

My commission expires Aug. 26,1932. | 
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XP--J-28. 

Treasury Departineiit, Washington. 

Office of Ooniinissioin'r of Internal Kevenne. 

Jan. 14, 1932. 

Corbett Investment Company, 

Corbett Bnildinu', 

Portland, OiT\:j:on. 

Sirs : 

Von are advised that the determination of vonr tax lia- 
l)ilitv for the vcar(s) 192!) <liscloscs a (k‘tici(‘ncv of 
$l,()r)9.72, as shown in the statement attached. 

In accordaiKH‘ with s(‘ction 272 of the Kevenne Act of 
1928, notice is herehv ti-ivmi of the deticienev numtioned. 
Within sixty days (not countin.ir Sunday as the sixtieth day) 
from the date of tlu‘ mailinir of this h*tt(‘r, yon may jietition 
the United States P>oard of Tax App(*als for a redetermina¬ 
tion of vonr tax liahilitv. 

• » 

However, if yon do not desire to ])etition, yon are re¬ 
quested to execute the enclosed a^TaHmient form and for¬ 
ward it to the (Commissioner of IntroTial Kevenne, Wash- 
ing’ton, I). (’., for the attention of IT:(C;P-7. The siii’niiiir 
of this agr(‘em(‘nt will exi)edite the closing of your r(‘tnrn(s) 
by ])ermitting an early assessment of any deliciency and 
])reventing the accnmnlation of interest chargt‘s, since the 
interest ])eriod terminates thirty days after hling the en¬ 
closed agreement, or on tin* date assessment is made, which¬ 
ever is earlier: whereas if no agreement is tiled, interest 

will accnmnlate to the date of assessment of the deticienev. 

♦ 

Respectfully, 

DAVID BURXF/r, 

C onnnissionrr, 

ByJ. (c. WILMFR, 

Dc put If ('(i’iu )u Is si ouc r. 

Enclosures: Statement. Form 882. Form 870. 
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19 




1929 


Copy. 

Statement. | 

i 

I 

IT:AK:K-o. FPS-GOD. | 

! 

Ill ro Forbott Investinoiit F()in])aiiy, Portland, Oi|e 2 :on. 

1 

Tax Liabilitv. I 

Tjix liability. 

.... $12-2,799.94 


Yfar. 


Tax assessed. 

^21,149.22 


iDticieiicy. 


VI 


The repoi-t of tin* internal revenue ai’‘ent in charge at 
Seattle, Washington, a co])y of which was fnrnishedj you, is 
ai)]:)roved and is luo'eby made a ))art of this letter, j 

Due to the fact that the statute of limitations wi|ll pres¬ 
ently bar any assessment of additional tax against ^’ou for 
the year 1929, the Income Tax Unit will be unable to afford 
you an o])portunity to discuss your case before mailing 
formal notica* of its determination as ])rovided by j section 
274(a) of the Kevenue Act of 192(i and/or section 272(a) 
of the Revenue Act of 1928. It is, thei*efore, necesfsary at 
this time to issue this formal notice of deficieiicv. i 


20 [Stanii):l United States Board of Tax Ajppeals. 

Filed Feb. 29,1932. i 


United States Board of Tax Apjieals. 


Docket Xo. G1763. 

Corbett Investment Company, Petitioner, 

V. 

Commissioner of Internal Revenue, 

Answer, 

i 

The Commissioner of Internal Revenue by his attorney, 
C. M. Charest, General (’ounsel, Bureau of Internalj Reve¬ 
nue, for answer to the iietition filed by the above-named 
petitioner, admits and denies as follows: | 

1. Admits the allegations contained in paragrapji 1 of 
the petition. ! 
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2. Admits the allegation contained in paragraph 2 of the 
petition. 

3. Admits the allegations contained in paragraph 3 of the 
])etition. 

4. Denies error in the action recited in paragraph 4 of 
the petition. 

5. Denies each and everv allegation of facts contained in 
paragra])li 5 of the ])etitiom which is inconsistent with and 
contrary -to the determination of the |Conimissioner as 
stated in the notice of tinal determination of deficiency dated 
Janiiarv 14,1932. 

Denies generally and sjjecifically each and every allega¬ 
tion contained in the ])etition not luo-einbefore admitted, 
qualified or denied. 

Wherefore, it is prayed that the Board redetermine the 
amount of the deticieney involved in this ])roceeding to be 
equal to the amount determined by the Commissioner, plus 

anv additional amount whic-h mav arise* from the correction 

* « 

of anv error or errors that mav Iiave been committed bv 

• * * 

the Commissioner. Claim is herebv asserted for the in- 
creased deficiiency, if any, resulting from such redetermina¬ 
tion. 

(Signed) C. CIIAREST, 

General Counsel, 

! Bureau of Internal Revenue. 

Of Counsel: 

MAXWELL M. MAHAXY, 

Special Attiniiep. 

Bureau of Internal Revenue. 

vgk 2/25/32. 

21 United States Board of Tax Appeals. 

Docket Nos. 47489 and 61763. 


Corbett Investment Company, Petitioner, 

V. 

Commissioner of Internal Revenue, Respondent. 

Roscoe C. Nelson, Estp, for the petitioner. 

William E. Davis, Esep, for the respondent. 


Memorandum Opinion. 

Makqi'ETTE!: Tln*st‘ pro(‘t*t*dings, whivh were submitted on 
a single stipullation of facts, are for the redetermination of 
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deficiencies in income taxes asserted by the res])oi^dent as 
follows: I 


47489 


Docket No. Year. 

47489 .1926 

“ 1927 

61763 .1929 


I^eticienoy. 

$i5,904.53 
7,938.00 
1,659.72 


The error alleged is that respondent disallowed a^i deduc¬ 
tions certain amounts paid each year })ursuant to the will 
of a decedent. | 

22 In 1903 Ilenrv \V. Corbett died. Bv his j will he 
gave to his widow, Emma L. Corbett, in lieu ot; dower, 
$150,000 in cash, the use of certain real estate freeiof rent 
and taxes, and $1,000 per month during her life to be paid 
monthlv out of income from testator’s real estate. ! 

I 

At that time the widow’s life expectancy was jsixteen 
years. Long prior to the present taxable years the gmount 
she had rweived under the will eciualled the commuted value 
of her dower interest in the decedent's real estate. | 

The testator gave to his grandsons, Henry L., Ellliott li., 
and Hamilton F. Corbett, all the residue of his estate, sub¬ 
ject, however, to the payment of debts and the legc^cies to 
Emma L. Corbett, and to certain conditions respecting dis¬ 
tribution. In 1912 it was found burdensome to keejp open 
the decedent’s estate. The three grandsons offered to de¬ 
cedent’s widow a jiroposition, the pertinent ])ortijons of 

which read as follows: j 

1 

I 

To Emma L. Corbett: | 

In consideration of your releasing the Estate of jH. W. 
Corbett and the Executors thei-eof from any and alljclaims 
by you on account of the provisions in your favor cohtained 
in the Will of H. W. (’orbett, Deceased, and therelj>y per¬ 
mitting the Estate to be settled and the Executors dis- 
chai’ged, | 

We, Henry L. Cor])ett, Elliott R. Corbett, and Hamilton 
F. Corbett, our heirs, executors and assigns, herein^ agree 
that we will jointly during the term of youi* natui(al life 
pay to you the sum of One Thou.sand Dollars (41,000) 
nmnthlv, * * *. I 


3—6218a 


I 

i 
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2. Admits the allegation contained in paragraph 2 of the 
petition. 

3. Admits the allegations contained in paragraph 3 of the 
petition. 

4. Denies error in the action recited in paragraph 4 of 
the petition. 

5. Denies each and everv allegation of facts contained in 
paragraph 5iof the petition, which is inconsistent with and 
contrary -to the determination of the ^Commissioner as 
stated in the notice of final determination of deficiency dated 
January 14,1932. 

Denies generally and specifically each and every allega¬ 
tion contained in the petition not hereinbefore admitted, 
qualified or denied. 

Wherefore, it is prayed that the Board redetermine the 
amount of the deficiency involved in this proceeding to be 
equal to the amount determined by the Commissioner, plus 
anv additional amount which niav arise from the correction 
of any error or errors that may have been committed by 
the Commissioner. Claim is hereby asserted for the in¬ 
creased deficiency, if any, resulting from such redetermina¬ 
tion. 

(Signed) C. M. CHAREST, 

General Counsel, 
Bureau of Internal Revenue. 

Of Counsel: 

MAXWELL M. MAHANY, 

Special Ait omen, 

Bureau of Internal Revenue. 

vgk 2/25/32. 

21 United States Board of Tax Appeals. 

; Docket Nos. 47489 and 61763. 

Corbett Investment Company, Petitioner, 

V. 

Commissioner of Internal Revenue, Respondent. 

Roscoe C. Nelson, Esq., for the petitioner. 

William E.i Davis, Esq., for the respondent. 

Memorandum Opinion. 

Marquette: These proceedings, which were submitted on 
a single stipulation of facts, are for the redetermination of 
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deficiencies in inconu* laxi*s a>^t*ru*d fiy :ii,- 
follows: 


1 . 


I KH.*kt*l No. 


47489 

i i 

61763 


19-J7 

19-J9 


-i' jtrrSt"^ 

•k- 


i V 

4 


I.* 


The error alleged is that re>t»ondvni di>allou\-vi a>| d-.-d-A- 

tions certain amounts i>aid carh v^ar nur-ua:.: • • 

& • « 

of a decedent. 

22 In 1903 Henry \V. ('orU-tt liii-il. By i;':- 

gave to his widow, Kmnia L. ToriK-tt. in liru dowt- 
$150,000 in cash, the use of em tain real oiatc m 

and taxes, and $1,(K>0 per month durim: ii^r lif.- to i^aid 
monthly out of income from testator*.- ival i—ta:-. 

At that time the widow's life i*x]K*i*iaiu*y wa- 
years. Long ])rior to the pre>ent taxable y^-ar- ti:** arnoan: 
she had r(H*eived under tin* will ecpiallnd tin* et»m:nu***d va:u»- 
of her dower interest in the ileeedt*nt '> n-al t-.-tatr. 

The testator gave to his gra ••' ons. Ileiirv L.. Klljoi: K.. 

O V .7 

and Hamilton F. Corbett, all tin* *i*sidue of hi- o-tiric. -ub- 
ject, however, to the payment ('f debts and tin.* h*ga|cii‘- :o 
Emma L. Corbett, and to certain, conditions resjK-ctiJig dis¬ 
tribution. In 1912 it was fouiul bunleiisome to keeb o}nm 
the decedent’s estate. The three grandsons ottered]to de¬ 
cedent's widow a proposition, the pertinent portion- of 
which read as follows: i 


To Emma L. Corbett: j 

In consideration of vour releasing the Estate of iH. \V. 
Corbett and the Executors tliert*of from anv and all Haims 
bv vou on account of the provisions in vour favor conitained 

V * • I 

in the Will of H. W. Corbett, I)ec(*as<*d, and therebj.* |)er- 
mitting the Estate to be settled and the Executoijs dis¬ 
charged, j 

We, Henry L. Corbett, Elliott R. Corbett, and Hajnilton 
F. Corbett, our heirs, e.xecutors and assigns, hereby lagree 
that we will jointly during the term of youi- natural life 
pay to you the sum of One Thousand Dollars ($!l,00()) 
monthly, * * *^ 1 

3—6218a 


! 
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23 The offer was accepted and upon application to 
the proper court the executors were ordered to trans¬ 
fer and turn over to the three grandsons all of decedent's 
residuary estate subject only to the rights and privileges 
which were devised and bequeathed to the widow by item 
13 of decedent’s will. That item had no bearing upon the 
bequest to her of $1,000 per month. 

The arrangement so made was carried out by the grand¬ 
sons until the year 1926, when the petitioner was incorpo¬ 
rated. The grandsons transferred their inherited real 
estate to the petitioner and as consideration therefor peti¬ 
tioner issued all of its capital stock to the three transferors 
and also assumed their liabilities respecting payment of 
$1,000 per month to Emma L. Corbett. Xo other persons 
have held any of petitioner’s capital stock and the three 
grandsons have been in full control of the corporation at all 
times. 

From 1912 on, the net income from the real estate here in¬ 
volved has exceeded $100,000 per year. 

Pursuant to agreement petitioner paid to Emma L. Cor¬ 
bett $4,000 during the last four months of 1925 and has paid 
her $1,000 per month since then. In its income tax returns 
for the taxable years petitioner claimed as deductions the 
amounts so paid. Respondent disallowed them. 

The evidence clearly shows that in 1912 Emma L. Corbett 
voluntarily relinquished her rights under the will of her 
late husband, in respect of the monthly pa\Tnent of $1,000. 
In lieu thereof she accepted the promise of her three grand¬ 
sons that they would pay that amount to her 

24 monthly. As consideration for that promise she 
agreed that the corpus of the decedent’s estate might 

be distributed to the three grandsons, who were residuarv 
beneficiaries under the will. That agreement was approved 
by the court having jurisdiction and the estate was dis¬ 
tributed. Then and there the will and its monthly bequest to 
Emma L. Corbett became superseded and passed out of con¬ 
sideration. Some years later the grandsons transferred 
their inherited property, with its attendant large income, to 
the petitioner for a consideration, a part of which consisted 
of monthly payments of $1,000 to Emma L. Corbett during 
her life. 


GUY T. HELVERING, COM. OF INT. REV. 


19 


Manifestly, those monthly payments were in ful'ifillment 
of a contractual obligation resting upon the petitioner. In 
making them the petitioner was not acting as a mere con¬ 
duit for the transmission, under testamentary provisions, of 
part of the income from an estate, for that estate had been 
closed and the will superseded many years before petitioner 
was created. Clearly, the payments now in questidn were 
part of the purchase price which petitioner paid for the 
property it had acquired. They should therefore be jconsid- 
ered capital items, and as such are not deductible in com¬ 
puting net taxable income. Robert L. Scotty et aL, 9 B. T. A. 
955, affirmed 29 Fed. (2) 472. We find no error in respond¬ 
ent’s determination. | 

Decision will he entered for the respondent. | 

Enter: Entered Apr. 26,1933. 

25 United States Board of Tax Appeals, Washington. 

1 

Docket No. 47489. j 

j 

Corbett Investment Company, Petitioner, | 

I 

v. I 

Commissioner of Internal Revenue, Respondei^t. 

I 

I 

Decision. ! 

Pursuant to the determination of the Board, as set forth 
in its memorandum opinion entered April 26,1933, it ils 
Ordered and decided: That there are deficiencies of 
$6,904.53 and $7,938.00 for the years 1926 and 1927, respec¬ 
tively. 

Enter: Entered Apr. 28, 1933. 

[Seal U. S. Board of Tax Appeals.] 

(S.) JOHN J. MARQUETTE, ' 

Member. 
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26 United States Board of Tax Appeals, Washington. 

Docket No. 61763. 

Corbett Investment Company, Petitioner, 


V. 

Commissioner of Internal Revenue, Respondent. 

Decision. 

Pursuant to the determination of the Board, as set forth 
in its memorandum opinion entered April 26,1933, it is 
Ordered and decided: That there is a deficiency of 
$1,659.72 for the year 1929. 

Enter: Entered Apr. 28, 1933. 

[Seal U. S. Board of Tax Appeals.] 

(S.) JOHN J. MARQUETTE, 

Member. 

27 [Stamp:] United States Board of Tax Appeals. 

Filed Mar. 7, 1934. 

Court of Appeals of the District of Columbia. 

B. T. A. Nos. 47489, 61763. 

Corbett Investment Company, Petitioner, 

V. 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

Stipulation. 

It is stii)nlated and agreed by and between the parties to 
the foregoing proceedings that the decision of the Board 
of Tax Appeals herein may be reviewed by the Court of Ap¬ 
peals of the District of Columbia. 

This March 7,1934. 

W. W. SPALDING, 

; Counsel for Petitioner. 

E. BARRETT PRETTYMAN, 

Counsel for Respondent. 
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28 [Stamp:] United States Board of Tax A|)peals. 

Filed Mar. 7,1934. j 

i 

Court of Appeals of the District of Columbia. | 

B. T. A. Nos. 47489, 61763. ! 

j 

Corbett Investment Company, Petitioner, i 

I 

V. I 

Guy T. Helvering, Commissioner of Internal Revenue, 

Respondent. 

I 

I 

1 

Petition for Revieiv. I 

! 

j 

The petitioiioi*, Corbett Investment Company, rcj^spect- 
fullv shows to the Court: 

1. Petitioner is a corporation organized and esfisting 

under the laws of the State of Oregon, with principal [offices 
and place of business at Portland, Oregon. The respond¬ 
ent, Guy T. Ilelvering, is the duly appointed, (pialified, and 
acting Commissioner of Internal Revenue, appointep and 
holding office under the laws of the United States.i The 
references herein lo res])ondent include said [Telverii|g and 
his predecessors in the office of the Commissioner In¬ 
ternal Revenue. | 

29 It has been st ipulated and agreed between petitioner 
and respondent that the decision of the Bo^rd of 

Tax Appeals in these proceedings may be reviewed ifj the 
Court of Appeals of the District of Columbia, as is j^hown 
by the written agreement to that effect annexed hereto and 
made part hereof, marked Exhibit “A”. In accordance 
with such agreement, a review of the decision of the Board 
of Tax Appeals in these proceedings by the Court of Ap¬ 
peals of the District of Columbia is now sought by! peti¬ 
tioner. I 

2. The nature of the controversy here is as follow^: 

There is involved on this appeal the question of th^i cor¬ 
rect determination of the income tax liability of petitioner 
for the calendar years 1926, 1927, and 1929. For each of 
such years petitioner filed, when due, its income tax return 
with the Collector of Internal Revenue of the District in 
which its principal office and place of business were lodated; 

I 

i 
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and thereafter petitioner paid, on the maturity dates 
thereof, all income taxes disclosed by such returns. 

30 3. The three stockholders of the petitioner cor¬ 
poration are and were at all times herein involved 

Henry L. Corbett, Elliott R. Corbett, and Hamilton P. 
Corbett. The grandfather of said stockholders, Henry W. 
Corbett, died in 1903, leaving an estate of an appraised 
value in excess of $1,000,000. He left surviving him, as 
his heirs at law, a widow and three grandsons, Henry L. 
Corbett, Elliott R. Corbett, and Hamilton F. Corbett. By 
his will (which was duly probated shortly after his death) 
said Henry W. Corbett, in lieu of dower, gave to his widow, 
Emma L. Corbett, $150,000 in cash, the use of certain real 
estate, and $1,000 per month, to be paid to her monthly out 
of the income' from the real estate of the decedent. She had 
at the time of the probate of the will a life expectancy of 
sixteen years. However, long prior to the taxable years 
here involved the amount of the monthly payments made to 
her ($1,000 })cr month) exceeded the commuted value of her 
dower interest in such real estate. 

The will of said decedent further provided that all of 
the residue of his estate (subject to the payment of 

31 debts and the legacies to the widow) should go to 
the three grandsons, Henry L. Corbett, Elliott R. 

Corbett, and Hamilton F. Corbett. 

In 1912, it having been found to be burdensome to keep 
open the decedent’s estate, the three grandsons made the 
following proposal to the widow, viz: 

“To Emma L. Corbett: 

“In consideration of vour releasing the Estate of H. W. 
Corbett and the Executors thereof from anv and all claims 
by you on account of the provisions in your favor contained 
in the Will of IT. W. Corbett, Deceased, and thereby per¬ 
mitting the Estate to be settled and the Executors dis¬ 
charged, 

“We, Henry L. Corbett, Elliott R. Corbett, and Hamil¬ 
ton F. Corbett, our heirs, executors and assigns, herebv 
agree that we will jointly during the term of your natural 
life pav to vou the sum of One Thousand Dollars ($1,000) 
monthfv, * * 

This offer was accepted, and upon application to the Pro¬ 
bate Court the executors were ordered to deliver to the 
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I 

three grandsons all of the decedents’ residuary estate, sub¬ 
ject to certain rights and privileges not material on this 
appeal. The agreement so reached between the 

32 widow and the three grandsons was carried lout by 
the parties thereto until 1926, when the petitioner 

corporation was organized. Upon its organizaticjn, the 
three grandsons transferred their inherited real estate to 
petitioner, and as consideration therefor petitioner!issued 
to them all of its capital stock and also assumed thbir lia¬ 
bility to pay $1,000 per month to the widow of saidl dece¬ 
dent. At all times herein involved the three grandsons, as 
the owners of the entire capital stock of petitioner | corpo¬ 
ration issued and outstanding, have been in full control of 
the atfairs of petitioner. | 

During the taxable years here involved the net income 
from the real estate inherited by the three grandson^ from 
the estate of said decedent exceeded $100,000 per yej^r. 

In compliance with such agreement petitioner paid to 
Emma L. Corbett $4,000 in 1926, viz., $1,000 per month for 
each of the last four months of that year, and $1,000 per 
month for each month thereafter, to and including ][)ecem- 
ber, 1929. 

33 4. In its returns for the years 1926, 1927, an|d 1929 
petitioner deducted from gross income the Amount 

so paid to the widow, viz., $4,000 for 1926, $12,000 fo[* 1927, 
and $12,000 for 1929. | 

Upon audit of such returns respondent disalloweil each 
of said deductions and determined deficiencies accordingly. 
On December 16, 1929 respondent mailed to petitioner a 
sixty-days letter asserting a deficiency for 1926 jn the 
amount of $6,904.53, and for 1927 in the amount of $7,938. 
And on January 14, 1932 resjiondent mailed to petitioner 
its sixtv-davs letter asserting a deficiencv for 1929 \m the 
amount of $1,659.72. Within sixty days after the ipailing 
of such deficiency letters petitioner prosecuted an Appeal 
from respondent’s said determination to the Board of Tax 
Appeals. Said appeal came on for hearing before the 
Board of Tax Appeals upon a written stipulation of I facts; 
and on April 26, 1933 said Board of Tax Appeals promul¬ 
gated its memorandum opinion approving said deteij'mina- 

tion of respondent. On-, 1933, said Board cjf Tax 

Appeals entered its final order of redetermination j fixing 
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the deficiencies to be assessed against petitioner for 

34 the vears named in the amounts asserted bv re- 

♦ » 

spondent in his deficiency letters. 

On or about June 1, 1933, petitioner filed with the Board 
of Tax Appeals its motion and grounds for a rehearing of 
this cause, accompanied by its motion for an oral hearing 
on such application for rehearing. An oral hearing having 
been granted on such ai)i)lication, such oral hearing was 
had on August 9,1933; and thereafter such application was 
pending, undecided, before the Board of Tax Appeals until 
December 18, 1933, wlien it was denied. 

5. Petitioner, ])eing aggrieved by tlie findings of fact, 
opinion, and decision of the Board of Tax Appeals, now 
files this x)etition for review of such findings of fact, 
opinion, and idecision by the Court of Appeals of the Dis¬ 
trict of Columbia. 

G. Petitioner avers that there was and is manifest error 
in the Board’s findings of fact and decision in this cause. 
Petitioner now makes the following assignment of 

35 errors for purposes of the review of this cause by 
the (^ourt of A])peals of the District of Columbia: 

(a) The Board of Tax Ap])eals erred in failing to hold 
that the annuity payments in (jnestion were deductible 
because the real estate referred to in the opinion came to 
petitioner from Henry L. Corbett, Elliott R. Corbett, and 
Hamilton F. Corbett im])ressed with an equitable trust in 
favor of Emma L. Corbett for an amount equal at least to 
the then value of the annuity payments to be made to her 
under the agreement by and between said Corbetts and 
petitioner. 

(b) The Board of Tax Appeals erred in refusing to hold 
that the income from such real estate during the taxable 
years was received by petitioner subject to an equitable 
trust to ]>ay,i out of the income therefrom, the annuity of 
$12,000 to Emma L. Corbett, so that to the extent of that 
amount petitioner really received such income as trustee 
for said Emma L. Corbett; and that such income having 
been properly distributed to the beneticiary there of (Emma 
L. Corbett) in the years of its receipt is not taxable to 

petitioner. 

36 (c) The effect of the decision of the Board of Tax 
Appeals is that the income from such real estate to 

the extent of $12,000 per year will be taxed twice, once to 
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petitioner and again when received by the beneficiary, 
Emma L. Corbett. As no language of the Revenue 4-cts im¬ 
peratively requires any such double taxation, it is believed 
that to impose such double taxation constitutes etror in 
the present case. ' 

(d) In view of the relation of petitioner to it$ stock¬ 

holders and their relation to said Emma L. Corbett! and of 
other admitted facts of this case, petitioner was ' hardly 
more than a collecting agency for the receipt of $12,i)00 per 
annum, the amount received for and paid over to l^er. It 
is believed that the Board of Tax Appeals erred in folding 
to the contrary. | 

(e) In any event, the Board of Tax Appeals erred in not 
applying to the present case the rule enunciated in thje cases 
of Florence L. Klein, 6 B. T: A. 617, and John C. | Moore 
Corporation, 15 B. T. A. 1140, 42 Fed. (2d) 186. jUnder 

these authorities, each of the annuity payment^ ($12,- 

37 000) represented in part a capital expenditure! and in 
part interest or the satisfaction of a loss. Soijind ac¬ 
counting suggests that the amount of $12,000 paid annually 
be discounted back to September 1, 1926, the date iof the 
assumption of the annuity payments, and that only t^ie dis¬ 
counted value of $12,000 on that date be regarded asja cap¬ 
ital expenditure, the i-emaindex* of such amount being a 
deductible item under the authorities above cited. Oir, what 
is to be preferred by petitioner, there should be applied in 
the present case the third rule referred to by the Circuit 
Court of Appeals for the Second Circuit in Commissioner of 
Internal Revenue v. John C. Moore Coi*poration, 4^ Fed. 
(2d). 

Wherefore, petitioner prays that a transcript of the rec¬ 
ord herein be prepared in accordance with the rules !of the 
Court of Appeals of the District of Columbia and |trans- 
mitted to the Clerk of said Court for filing and for i^ppro- 
priate action thei*eon to the end that the errors hereiiii com¬ 
plained of may be reviewed and corrected by said (j^ourt; 
and petitioner prays for such other relief as mhy ap- 

38 pear equitable and proper as this cause progresses. 

KOSCOE C. NELSON,! 

W. W. SPALDING, I 
Counsel for Petitioner, 


I 

I 
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State of Oregon, 

County of Multnomah, ss: 

Elliott R. Corbett, being duly sworn, says that he is the 
Secretary of the petitioner corporation; that he has read 
the foregoing petition and is familiar with its contents: 
that the facts stated therein are true, except such facts as 
are stated to be upon information and belief, and those 
facts he believes to be true. 

ELLIOTT R. C’ORBETT. 


Subscribed and sworn to before me this 28 day of Feb¬ 
ruary, 1934. 

[Seal of Ann M. Sherlock, Notary Public, Slate of 

Oregon.] 

ANN M. SHEKLOC’K, 

' Notary Public. 

.My eomniissioii expires S^S 3(). 

Service of tiie foregoing petition for review is acknowl¬ 
edged on this 7th dav of Atarch, 1934. 

‘ E. BARRETT PRETTYMAX, 

Counsel for Respondent. 

39 [Stamp:] United States Board of Tax Appeals. 

Lodged Apr. 9, 1934. 

Filed Apr. 10, 1934. 

In the Court of Ap])eals of the District of Columbia. 

B. T. A., Docket Nos. 47489, 61763. 

Corbett Investment Company, Petitioner, 

vs. 

Commissioner of Internal Revenue, Respondent. 


Statement of Evidence. 

The following is a statement of the material evidence 
adduced in the above cause. 

The evidence consisted of a written stipulation of facts 
and exhibits entered into prior to, and filed at, the hearing 
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I 

of this cause before the Board of Tax Appeals. Sifch writ¬ 
ten stipulation and exhibits were and are in woirds and 
figures as follows: | 

It is hereby stipulated between the parties hereto, that 
the foregoing Appeals may be submitted upon the fbllowing 
agreed statement of facts: j 

(1) Henry W. Corbett, a resident of Portland, 

40 Oregon, died ]March 31, 1903, leaving surviving him 
a widow, Emma L. Corbett, and three grandsons, 

Henry L. Corbett, Elliott R. Corbett and Hamilton F. 
Corbett. I 

Said Henry W. Corbett left a Last Will and Testament, 
dated December 17, 1898, which was admitted to iprobate 
in the Countv Court of the State of Oregon, for thei Countv 
of Multnomah, and in which in addition to many charitable 
and other specific bequests, he devised and bequeathed to 
the widow, Emma L. Corbett, $150,000 in cash, the use, tax 
and rent free, of certain parcels of real estate, and the sum 
of $1,000 per month for and during her natural life, to be 
paid to her monthly out of the income and rents fi'om the 
testator’s real property. The provisions for the wddow 
were in lieu of dower and/or statutory rights. j 

The widow, Emma L. Corbett, had, at the timei of the 
probate of the Will, a life expectancy of sixteen yeai^s. The 
appraised value of the real estate in the Estate of Henry 
W. Corbett was $1,230,750.00. The dower interest, under 
the laws of Oregon, was a life estate in one-half of ihe real 
estate and, under the laws of said State, tljie com- 

41 muted value of a dower interest is to be cofnputed 
at the rate of 4 per cent. The sums receive^ by the 

said widow, Emma L. Corbett, equalled said corlimuted 
value of her dower interest long prior to the tax years 
herein involved. 

In 1912 it had been found burdensome and inconvenient 
to keep open the estate and continue the activities! of the 
Executors. Emma L. Corbett consented that the ej^tate of 
Henry W. Corbett might be closed and informed the Pro¬ 
bate Court, by Petition, of her willingness to acccipt the 
guaranty of the three named grandsons, Henry L. Corbett, 
Elliott R. Corbett and Hamilton F. Corbett, with regard to 
the continued payment of the sum of $1,000 per moiith, be¬ 
queathed to her in the Will of the said testator.j Said 
agreement of assumption and guaranty was executed by 
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the said three grandsons and delivered to the said Emma 
L. Corbett, and from said time, up to the formation of the 
Petitioner corporation, the sum of $1,000 per month was 
l)aid to tho said Ennna L. Corbett by said individuals. 

In the year 1912, and in subsecpient years, the net in¬ 
come from the real estate devised under the Will of said 
Henry W. Corbett was and has been considerably in excess 
of $100,000 per year. 

42 In 1926 the Petitioner, Corbett Investment Com¬ 
pany, was formed under the laws of the State of 

Oregon. The three grandsons heretofore named trans¬ 
ferred the real estate devised to them under the Will of 
said testator, to said Petitioner corporation, in considera¬ 
tion of the issuance of the stock of said corporation to said 
sub.scribers, and as a i)art of said transaction Petitioner 
corporation assumed all liability of said subscribers in con¬ 
nection witliithe I'oal estate conveyed, including the specific 
liability of $1,000.00 per month to the said Emma L. Cor¬ 
bett. The folloMung is an extract from the opening jour¬ 
nal entries of September 1, 1926, of Corbett Investment 
Company: 

“For the purpose of record the following memoranda 
account is hereby made Contingent Liability on the part 
of Henry L.i Corbett, Elliott R. Corbett and Hamilton F. 
Corbett under terms of the Will of Henrv W. Corbett, de- 
ceased, for pictures and ornaments they hold in Trust, 
^lemo. Accounts, .$2,500.00. 

Pictures and ornaments in Trust—Trustee Account, $2,- 
500.00. 

XoTE.—“As an additional liabilitv assumed bv the cor- 

* 

poration for payments to ^Irs. Henry W. Corbett under the 

Will of the late Henrv W. Corbett, reference is herebv made 

• ♦ 

to minutes of meeting of September 1st, 1926.” 

43 Thelonlv stockholders of Corbett Investment Com- 
pany at the time of its incorporation and at any time 

thereafter, were and are the three original subscribers and 
owners of the assets transferred to said corporation, Henry 
L. Corbett, Elliott R. Corliett and Hamilton F. Corbett, and 
the owners of all of the assets transferred to said corpora¬ 
tion and owned by it were, to the extent of 100 per cent, the 
owners of and in control of the stock of said corporation 
after its organization. 
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The figures set forth in the Petitions herein are| correct 
and the only question for resolution is the right bf Peti¬ 
tioner to deduct the sum paid to the said widow, Elmma L. 
Cor])ett, at the rate of $1,000 per month. ! 

Attached hereto and specifically made a part of tliis Stip¬ 
ulation, by reference, are: | 

(1) Pertinent excerpts from the Will of Henry W. Cor- 

])ett, designated as Exhibit I 

(2) Pertinent excerpts from the Order of the iCounty 
(’ourt of the State of Oregon for the County of iMultnomah, 
entered July 29, 1912, designated as Exhibit “B”. 

(3) Letter of Guaranty from Henry L. Corbett, Elliott R. 

Corbett and Hamilton F. Corbett to Emma L. (porbett, 
dated March 26, 1912 designated as Exhibit ‘‘C”. ! 

44 Dated June 6, 1932. I 

C. M. CHAREST, I 

(Signed) W. E. D., 

General Counsel^ Bureau of 
Internal Revenue. \ 

(Signed) ROSCOE C. NELSONj, 

Attorney for Petitioner. 

Exhibit‘‘A.” j 

“Third. I give and bequeath to my wife, Emma )Li. Cor¬ 
bett, the sum of one hundred and fiftv thousand |dollars 
($150,000) to be paid to her by my executors, hereinafter 
named, as soon as practicable after my decease; the ^ame to 
be received, owned and held by her in her own right abso¬ 
lutely. And I give, devise and bequeath to my sajid wife 
the further sum of one thousand dollars ($1,000) peij month 
for and during her natural life, to be paid to her pfonthly 
out of the income and rents arising from the real property 
owned by me at the time of my death. The provisibns for 
mv said wife herein made being and to be in lieu of dower 
and right of dower in the real property of which I s^iall die 
seized. | 

“Thirteenth; I hereby give, devise and bequeathj to my 
said wife, Emma L. Corbett, the right to occupy m^ pres¬ 
ent residence and dwelling-house, with the appurtenances, 
and all that parcel or tract of land upon which the ^ame is 
situated, being one hundred and twenty-five (125) fe^t upon 
Fifth and Sixth Streets by two hundred (200) fee^ upon 

I 
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Taylor Street, in the City of Portland, Oregon, to- 
45 gether with all and singular the furniture, books, pic¬ 
tures, statuarv and ornaments contained in said 
house at the time of my decease, subject to her care, ex¬ 
pense and repairs, for the term of her natural life, or so 
long as she shall desire to occupy the same as a home. And 
in case my said wife shall, for any reason, not desire to 
occupy or reside in said dwelling-house, then and thereafter 
the said dwelling-house and the lands on which the same is 
situated, as hereinbefore specified, may be oc*cupied, if he 
shall so desire, by my eldest grandson living, for a period 
of ten (10) years, and thereafter the same shall be held and 
used by my said grandsons, if they shall so desire, free and 


clear from all incumbrances 


favor of 


said wife 


created bv this item of mv AVill. I further give and be- 
queath to, and T hereby direct that my said wife shall dur¬ 
ing the term of her natural life have and enjoy the free use, 
occu])ation and control of our seaside cottage and the lots 
of land in connection therewith, known as the ‘Pines’, upon 
North Beach, in the State of Washington; as well as the 
cottage of our country place u])on the Columbia River, at 
‘('orbetC, Multnomah (\)unty, Oregon, together with ten 
(10) acres of grouml, upon which said last named cottage is 
situated, the metes and bounds of which she shall have the 
right to select and describe for herself. And I do herebv 
direct that all taxes and insurance on the foregoing familv 
])laces, including my residence aforesaid, shall be paid and 
borne bv mV estate: mv intention being that mv said wife 
shall not be required to pay either insurance or taxes upon 
either said dwelling-house or the cottages aforesaid. 


“Nineteenth: Subject to the payments of my debts and 
each and every one of the legacies, bequests and conditions 
herein specified, I give, devise and bequeath all the rest,resi¬ 
due and remainder of the Estate of which I shall die seized, 
whatever be lts nature and wherever situated, to my grand¬ 
sons, Henry Ladd Corbett, Elliott Ruggles Corbett and 
Hamilton Forbush (’orbett, in equal shares, upon condition, 
however, and provided that all and singular the real estate 
herebv devised to mv said grandchildren, shall not be dis- 
tributed or apportioned among them until the youngest of 
said children shall arrive at the age of 40 vears. The net 
income arising from such residue or remainder of my per- 
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sonal property to remain in the hands of executors 

46 of this my Will until such time as my grandchildren 
shall arrive at the age of 25 years, and thereafter and 

from the time when they, my said grandchildren, ^hall ar¬ 
rive) at said age of twenty-five years respectively^ a pro¬ 
portionate amount or share of the net income from the resi¬ 
due of my said personal property arising to be distributed 
and paid over to such grandsons so arriving at thC age of 
25 years monthly; and that when the youngest of liny said 
grandchildren living shall arrive at the age of 25 yc^ars the 
whole of said residue and remainder of my personal estate 
shall be distrilmted among my children then living, share 
and share alike. !Mv intention being that such rest and 
residue of the real (‘state to my said estate belongii^g shall 
be kept intact until the youngest of my said grandchildren 
shall arrive at the age of 40 years; but in the meantibie each 
of my said grandchildren, after arriving at the ag^ of 25 
years, shall be entitled to receive his proportionate share 
of th(‘ net income of the I'eal and personal ])ropeHy de¬ 
vised bv this item of inv Will, and the remainder thereof to 
be retained in such residue of my estate until the d^tribu- 
tion thereof as herein provided, and that any accumulation 
of funds from the net income from my estate not ne(|iessary 
to be made in the payment of bequests before niy said 
grandsons shall arrive at the age of 25 years, shall be used 
by my executors in building upon or otherwise imj^roving 
the residue of the real property to my estate belonj^ing, in 
such manner as in their judgment shall make the same more 
productive.” 

ICXHIBIT “B.” I 

‘^And now on this day come Emma L. Corbett, Executrix 
and Henry Ladd Corbett, Elliott Ruggles Corbett an4 Ham¬ 
ilton h"orbush Corbett, Executors of the last Will an4 testa¬ 
ment of Henry W. Corbett, Deceased, and present to the 
Court their final account herein heretofore filed thi^ being 
the lime and place heretofore fixed by order of the court 
made and entered herein for hearing upon said final ac¬ 
count, distribution herein and the settlement of the estate 
of the said Heniy W. Corbett, deceased. 

47 “And said Executrix and executors now move the 
court for an order and decree herein in all 'things 
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approving the residue of said estate to the parties entitled 
tliei-eto, and the final s(‘ttlement of said estate. * * * 

“And it appearing to the court that said final account 
correctly sets forth and shows all the receipts and dis¬ 
bursements of said Executrix and executors; that all said 
disbursements so made bv them have been necessarily 
made in thb due execution of said will; that said executrix 
and executors have in all things faithfully and honestly 
discharged the trusts imposed by their appointment herein 
and haye fully executed the will of deceased. 

“It is now here ordered and adjudged that said final 
account be and the same is hereby allowed and in all things 
approyed by the court.” ♦ * * 

“And it further appearing to the court that Emma L. 
Corbett, widow of deceased, has accepted the proyisions of 
said will made for her in lieu of dower in the real property 
to said Estate belonging, and has for the purpose of facili¬ 
tating the settlement and distribution of said estate ac¬ 
cepted the i])ersonal obligation of the residuary legatees 
and devisees under said will for the ])aynient to be made to 
her during the term of her natural life as provided in and 
by item 3 thereof and has discharged said executors and 
therefrom. 

“And it further ap})earing to the court that it is pro¬ 
vided in and bv the 13th Item of said will to the effect 
following: 

“ ‘Thirteenth: I hereby give, devise and bequeath to my 
said wife, P]mma L. Corbett, the right to occupy my present 
residence and dwelling house, with the appurtenances, and 
all that parcel or tract of land upon which the same is situ¬ 
ated being one hundred and twenty-five (125) feet upon 
Fifth and Sixth Streets by two hundred (200) upon Taylor 
Streets' in the City of Portland, Oregon; together 
48 with all and singular the furniture, books, pictures, 
statuarv and ornaments contained in said house at 
the time of my decease, subject to her care, expense and 
repairs, for the term of her natural life, or so long as she 
shall desire to occupy the same as a home. And in case my 
said wife shall for any reason not desire to occupy or re¬ 
side in saidi dwelling house, then and thereafter the said 
dwelling liouse and the lands on which the same is situated, 
as hereinbefore specified, may be occupied, if he shall so 
desire, by my eldest grandson living, for a period of ten 
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(10) years, and thereafter the same shall be held hnd used 
by my said grandsons, if they shall so desire, free hnd clear 
from all incumbrances in favor of my said wife crt^ated by 
this item of my will. I further give and bequeath i:o and I 
hereby direct that my said wife shall during the term of her 
natural life have and enjoy the free use, occupaiion and 
control of our Seaside cottage, and the lots of land in con¬ 
nection therewith, known as the ‘^Pines’’ upoii North 
Beach in the State of Washington; and as well the! cottage 
of our country place upon the Columbia River alt “ Cor¬ 
bett’^ Multnomah County, Oregon, together with ten (10) 
acres of ground upon which the said last named cottage is 
situated, the metes and bounds of which she shall have the 
right to select and describe for herself. And T do hereby 
direct that all taxes and insurance on the foregoing' family 
places, including my residence aforesaid, shall be paid and 
borne by my estate; my intention being that my s^id wife 
shall not be required to pay either insurance or taxes upon 
either said dwelling house or the cottages aforesaid*’ 

‘‘And it further appearing to the court that saidi Henry 
Ladd Corbett, Elliott Ruggles Corbett and Hamilton For- 
bush Corbett are the residuary legatees under said \i^ill and 
are the grandsons and sole heirs at law of the said 
49 Henrv W. Corbett, deceased and as such are now en- 
titled to have distributed to them in equal interests 
and proportions as tenants in common, all and singular the 
rest, residue and remainder of said estate and all the prop¬ 
erty of which he, the said Henry W. Corbett died seized 
whatever be its character and wherever situated, whether 
described in the Inventory herein, or not. 

“And the court having duly considered said final ac¬ 
count, the provisions of the will of deceased and the proofs 
now here made and being fully advised herein i 

“It is now here ordered, adjudged and decreed that said 
Executrix and Executors forthwith assign, transfer, dis¬ 
tribute and turn over to them, the said Henry Ladd Cbrbett, 
Elliott Ruggles Corbett, and Hamilton Forbush Corbett, as 
residuary legatees under said will of Henry W. Cl)rbett, 
deceased, all and singular the assets, real and pei[soiial, 
choses in action and property of whatever descriptiojn now 
in their possession or under their control, being the jentire 

5—6218a i 
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residue of the estate and property of which he, the said 
Henry W. ('’orbett died seized, to be held, owned, used and 
enjoyed by them in their own right, subject only to the 
1 ‘ights and privileges of the said Emma L. Corbett, therein 
devised, and bequeathed to her by the 13th Item of the said 
last will and testament of Henry \V. Corbett, heretofore 
set out and referred to. 

‘Ht is further ordered, adjudged and decreed that upon 
making distribution herein in accordance vdth this decree, 
said executrix and executors be discharged from all and 
singular the trusts and obligations imposed by their ap¬ 
pointment herein. * * * 


Exhibit ‘^C.” 

‘‘To Emma L. Corbett: 

“In consideration of vour releasing the Estate of H. W. 
Corbett and the Executors thereof from any and all 
50 claims' by you on account of the provisions in your 
favor contained in the Will of H. W. Corbett, De¬ 
ceased, and thereby permitting the Estate to be settled and 
the Executors discharged, 

“We, Henry L. Corbett, Elliott R. Corbett and Hamilton 
F. Corbett, our heirs, executors and assigns hereby agree 
that we will jointly during the term of your natural life pay 
to you the sum of One Thousand Dollars ($1,000) montlily, 
and 

“W'e further agree that you shall be given the right to 
occupy your present residence and dwelling house, with 
the appurtenances, and all that parcel or tract of land upon 
which the same is situated, being 125 ft. upon Fifth and 
Sixth Streets, by 200 ft. upon Taylor Street in Block 171, 
City of Portland, together with all and singular the fur¬ 
niture, books, pictures, statuary and ornaments contained 
in said house, subject to your care, expense and repair; 
for the term of your natural life, or so long as you shall 
desire to occupy the same as a home, and thereafter the 
same shall be used by us, our heirs, executors and assigns, 
free and clear from all incumbrances in your favor created 
by and under the Will of H. W. Corbett, Deceased. 

“And we further agree that you receive and be given 
during the term of your natural life, the right to have and 
enjoy the free use, occupation and control of the Seaside 
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Cottage and the lots of land in connection therewith known 
as the Pines, upon North Beach, in the State of Washing¬ 
ton, more accurately described as follows: 

I 

“ ‘Beginning at a point 51 ft. south of the S. W. corner 
of Block 3, Town of Seaview, thence east 450 fi, thence 
south 175 ft., thence west 450 feet, thence north 175 ft., 
also a strip 100 ft. wide along the entire south ^ide, and 
a strip 125 ft. wide on the east thereof; for the sole pur¬ 
pose of street way along the same, including I. R. |& N. Co. 
Way%- I 

51 “as well as the cottage on the Columbia lEliver at 
Corbett, Oregon, together with ten acres of ground 
upon which the last named cottage is situated, the nietes and 
bounds of which vou shall have the right to select and de- 
scribe for vourself. 

“And we further agree that all taxes and insurance on 
the foregoing family places, including the residence afore¬ 
said, shall be paid by us. I 

(Signed) HENRY L. CORBETT. ^seal.] 

ELLIOTT R. CORBETT. Pseal.] 

HAMILTON F. CORBETT. Pseal.] 

Witnessed March 26, 1912 before May B. Ednjiondson, 
Notarv.^’ | 

j 

The foregoing statement of evidence contains all the evi¬ 
dence adduced at the hearing of this cause before tl^e Board 
of Tax Appeals; and in order that same may be pi’eserved 
and made a part of the record, this statement of Evidence 
is duly approved this 10th day of April, 1934. ! 

* (S.) EUGENE BLAClt, 

Member United States Board of Tax Appeals, 

We offer no objection to the approval of the fdregoing 
statement of evidence. This April 9, 1934. 

ROBERT H. JACKSOi^^ 

Counsel for Respondent. 
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52 United States Board of Tax Appeals. 

B. T. A. Docket Xos. 47489, 61763. 

Corbett Investment Company, Petitioner, 

V. 

Commissioner of Internal Revenue, Respondent. 

Pr(ccipe. 

The (derk of the Board of Tax Ap])eals will please pre¬ 
pare, transniit, and deliv(‘r to the (derk of the Court of Ap- 
})eals of the J)istrK*t of ('olunibia, Washington, D. C., co})ies, 
duly eertilied as correct, of tlie following documents: 

1. Tlie docket i*ntries of ])roce(‘dings before the Board of 
Tax A])peals; 

2. Petition, answ(‘r. and i'(‘ply, if any; 

3. Opinion of the Board of Tax A})peals, which includes 
findings of fact, opinion, and decision of that Tribunal; also 

the tinal oi'd<‘i- of I'cih'tcriniiiation Ikohmii: 

53 4. Petition for revi(‘W; 

5. Th(‘ statement of (‘videiict* as agreed u])on and 
settled, including the stipulation of facts (*nteJX‘d into and 
present(*d at th(‘ hearing, with all (‘xhibits thereto. 

6. This })ra‘ci})e; 

7. Any ordm* oi* oi'dei’s (‘Xteiiding the tim(‘ for filing the 
record in the Court of Appeals of tin* District of Columbia. 

Respectfully submitted, 

W. W. SPALDING, 
Counsel for Petitioner. 

Service of a copy of the foregoing praecipe acknowledged 
this April 9, 1934. 


ROBERT H. JACKSON, 

Counsel for Respondent. 
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54 United States Board of Tax Appeals, Wasjimgton. 

i 

Docket Nos. 47489 & 61763. | 

I 

Corbett Investment Company, Petitioner,! 

i 

V . ! 

I 

Commissioner of Internal Revenue, Respondent. 

Certificate, ! 

I 

I, B. D. Gamble, clerk of the U. S. Board of Tax Appeals, 
do liereby certify that the foregoing pages, 1 to oiib inclu¬ 
sive, contain and are a true copy of the transcript ofj record, 
papers, and proceedings on tile and of record in n^y office 
as called for by the Pra3ci])e in the appeal (oi* appials) as 
above numbered and entitled. I 

In testimonv whereof, I hereunto set mv hand and affix 
the seal of the United States Board of Tax Appeals, at 
Washington, in the District of Columbia, this 26tii day of 
April, 1934. I 

B. D. GAMBLE^, 

Clerk, United States Board of Tax Appeals. 

i 

_ I 

Endorsed on cover: Board of Tax Appeals. Nb. 6218. 
Corbett Investment Company, Petitioner, vs. Guy jf. Hel¬ 
vering, Commissioner of Internal Revenue. Court |of Ap¬ 
peals, District of Columbia. Ehled Apr. 28, 1934. j Henry 
W. Hodges, Clerk. I 
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CORBETT INVESTMENT COMPANY, PetitIomer, 


r. 


GUY T. HELVERING, Commissioner of Intei^nal 

I 

Revenue, Respondent. 


BRIEF FOR PETITIONER. 


May it please the Court : ! 

i 

This is an appeal from orders of redetermination of the 
Board of Tax Appeals holding petitioner liable ^or de¬ 
ficiencies of income taxes as follows: 1926, $6,904.5^j; 1927, 
$7,938 (R. 19); 1929, $1,659.72 (R. 20). There wer[‘ origi¬ 
nally two cases. B. T. A. No. 47489 involves the jaxable 
years 1926 and 1927, while B. T. A. No. 61673, the year 
1929. The two cases were heard together by the Bbard of 
Tax Appeals. Petitioner is an Oregon corporation, having 
its principal place of business at Portland, Oregon! 
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Previous Opinion. 

The previous opinion in this case is a memorandum opin¬ 
ion of the Board of Tax Appeals, which is to be found at 
])ages 16-19 of the record. 

Jurisdiction and Venue. 

This a})])eal lias been j)rosecuted from a decision of the 
Board of Tax Appeals. It involves Federal income taxes 
for the years 1926, 1927 and 1929. Appellate jurisdiction 
has been conferred upon this Court by Sections 1001-1003 
of tlie Revenue Act of 1926. It has been stipulated by the 
parties that jthis appeal should be taken to this Court 
(R. 20). 

Questions Presented. 

The questions presented on this appeal are these: 

(a) Is petitioner entitled to exclude from its taxable 
income $12,000 per year paid by it to Mrs. Emma L. Cor¬ 
bett in accordance witli the will of Henry W. Corbett, the 
payment of which amount was assumed by petitioner in 
1926 f 

(b) Should we include among the deductions to which 
petitioner is entitled a deduction for interest or loss com¬ 
puted in accordance with the rule expressed by the Circuit 
Court of Appeals for the Second Circuit in Commissioner 
of Internal Revenue v. John C. Moore Corporation^ 42 Fed. 
(2d) 186? 


Statutes Involved. 

Our view is that Section 213 of the Revenue Act of 1926 
and Section 22 of the Revenue Act of 1928 contemplate that 
income shall be taken up in the return of the beneficial 
owner thereof. For purposes of the present case, there is 



no material difference between the two sections. jSection 
213 of the 1926 Act reads as follows: I 


“Sec. 213. For the purposes of this title, except as 
otherwise provided in section 233— ! 

i 

“ (a) The term ‘gross income’ includes gains,Iprofits, 
and income derived from salaries, wages, or compensa¬ 
tion for personal service (including in the case of the 
President of the United States, the judges of ^he Su¬ 
preme and inferior courts of the United States,|and all 
other officers and employees, whether elected | or ap¬ 
pointed, of the United States, Alaska, Hawaii,'or any 
political subdivision thereof, or the District of 'Colum¬ 
bia, the compensation received as such), of whatever 
kind and in whatever form paid, or from professions, 
vocations, trades, businesses, commerce, or siles, or 
dealings in property, whether real or personal'^ grow¬ 
ing out of the owmership or use of or interest in such 
property; also from interest, rent, dividends, securities, 
or the transaction of anv business carried on for gain 
or profit, or gains or profits and income derived from 
anv source whatever. • • | 

♦ i 


Section 234, subdivisions (a)(2) and (4), are substan¬ 
tially to the same effect as Section 23(b) and (f)iof the 


Revenue Act of 1928. The former section provides 
deduction from gross income of: 


for the 


“(2) All interest paid or accrued within the taxable 
year on its indebtedness, except on indebtedness in¬ 
curred or continued to purchase or carry obligations or 
securities (other than obligations of the Unitedj States 
issued after September 24, 1917, and originaljy sub¬ 
scribed for by the taxpayer) the interest upon ^^hich is 
wholly exempt from taxation under this title; | 

I# 

I 

1 

“(4) Losses sustained during the taxable yegr and 

not compensated for by insurance or otherwise. 
# * # >) I 
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Statement of Facts. 

The case was tried below on an agreed statement of facts 
and exhibits (R. 26-35), which follow: 

Henry W. Corbett, a resident of Portland, Oregon, died 
March 31, 1903, leaving surviving him a widow, Emma L. 
(’’orbett, and three grandsons, Henry L. Corbett, Elliott R. 
Corbett, and Hamilton F. Corbett. 

Said Henily AV. Corbett left a Last Will and Testament, 
dated December 17, 1898, which was admitted to probate 
in tlie County Court of the State of Oregon, for the County 
of ^rultnomah, and in which in addition to many charitable 
and other specific bequests, he devised and bequeathed to 
the widow, Emma L. Corbett, $150,000 in cash, the use, tax 
and rent free, of cei'tain parcels of real estate, and the sum 
of $1,000 per month for and during her natural life, to bo 
]'>aid to her monthly out of the income and rents from the 
testator’s real property. The provisions for the widow 
were in lieu of dower and/or statutorv rights. 

The widow, Emma L. Corbett, had, at the time of the 
])robate of the Will, a life expectancy of sixteen years. The 
appraised vglue of the real estate in the Estate of Henry 
W. Corbett was $1,230,750. The dower interest, under the 
laws of Oregon, was a life estate in one-half of the real 
estate and, under the laws of said State, the commuted 
value of a do^ver interest is to be computed at the rate of 4 
per cent. The sums received by the said widow, Emma L. 
Corbett, equalled said commuted value of her dower inter¬ 
est long prior to the tax years herein involved. 

Tn 1912 it had been found burdensome and inconvenient 
to keep open, the estate and continue the activities of the 
executors. Emma L. Corbett consented that the estate of 
Henry W. Corbett might be closed and informed the 
Probate Court, by petition, of her willingness to accept the 
guaranty of the three named grandsons, Henry L. Corbett, 
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Elliott R. Corbett, and Hamilton F. Corbett, witli regard 

1 

to the continued payment of the sum of $1,000 pef month, 
bequeathed to her in the 'Will of the said testatoii*. Said 
agreement of assumption and guaranty was executed by the 
said three grandsons and delivered to the said Emma L. 
Corbett, and from said time, up to the formation of the peti¬ 
tioner corporation, the sum of $1,000 per month waij paid to 
the said Emma L. Corbett by said individuals. | 

In the year 1912, and in subsequent years, the net income 
from the real estate devised under the Will of sai(k Henrv 

I « 

W. Corbett was and has been considerably in e.ycess of 
$100,000 i)er year. | 

In 1926 the petitioner, Corbett Investment Company, was 
formed under the laws of the State of Oregon. T^ie three 
grandsons heretofore named transferred the real estate 
devised to them under the Will of said testator, to said peti¬ 
tioner cor])oration, in consideration of the issuancji of the 
stock of said corporation to said subscribers, and af a part 
of said transaction petitioner corporation assumedj all lia¬ 
bility of said subscribers in connection with the re^l estate 
conveyed, including the specific liability of $1,000 per month 
to the said Emma L. Corbett. The following is an extract 
from the opening journal entries of September 1, 1926, of 
Corbett Investment Company: 

‘‘For the purpose of record the followingi memo¬ 
randa account is hereby made Contingent Liab^ility on 
the ])art of Henry L. Corbett, Elliott R. Corbett and 
Hamilton F. Corbett under terms of the Will of Henry 
AV. Corbett, deceased, for pictures and ornanierlits they 
hold in Trust. j 

“Memo. Accounts, $2,500.00. j 

“Pictures and ornaments in Trust—Trustjee Ac¬ 
count, $2,500.00. I 

“Note.—‘As an additional liability assumed'by the 
corporation for payments to Mrs. Henry W. porbett 
under the AVill of the late Henry W. Corbett, reference 


I 
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is hereby made to minutes of meeting of September 1st, 
1926.’ 

The only' stockholders of Corbett Investment Company 
at the time of its incorporation and at any time thereafter, 
were and are the three original subscribers and owners of 
the assets transferred to said corporation, Henry L. Cor¬ 
bett, Elliott R. Corbett and Hamilton F. Corbett, and the 
owners of all of the assets transferred to said corporation 
and owned by it were, to the extent of 100 per cent, the own¬ 
ers of and in control of the stock of said corporation after 
its organization. ' 

The figures set forth in the petitions herein are correct 
and the only question for resolution is the right of peti¬ 
tioner to deduct the sum paid to the said widow, Emma L. 
Corbett, at the rate of $1,000 per month. 

There were attached to and made part of the agreed 
statement of facts excerpts from the Will of Henry W. Cor¬ 
bett, excerpts from the order of the Oregon County Court, 
and a copy of the letter of guaranty from the grandsons of 
the testator to his widow, dated March 26, 1912. So far as 
deemed material on this appeal, these exhibits follow: 

Exhibit “A”. 

Third. I give and bequeath to my wife, Emm.a L. 
Corbett* the sum of one hundred and fifty thousand 

7 * 

dollars ;($150,000) to be paid to her by my executors, 
hereinafter named, as soon as practicable after my 
decease: the same to be received, owned and held by 
her in her own right absolutely. And T give, devise 
and beciueath to my said wife the further sum of one 
thousand dollars ($1,000) per month for and during her 
natural life, to be paid to her monthly out of the in¬ 
come and rents arising from the real property owned 
by me at the time of my death. The provisions for my 
said wife herein made being and to be in lieu of dower 
and right of dower in the real property of which I shall 
die seized.” 



'‘Xineteenth: Subject to the payments of my debts 
and each and every one of the legacies, bequests and 
conditions herein specified, I give, devise land be¬ 
queath all the rest, residue and remainded of the 
Estate of which I shall die seized, whatever be its 
nature and wherever situated, to my grandsons, 
Henry Ladd Corbett, Elliott Ruggles Corbett, and 
Hamilton Forbush Corbett, in equal shares, upon con¬ 
dition, however, and i)rovided that all and Wngnilar 
the real estate herebv devised to mv said gilandchil- 
(Iren, shall not be distributed or apportioneq among 
'them until the youngest of said children shall 4rrive at 
the age of 40 years. The net income arising from 
such residue or remainder of my personal property to 
remain in the hands of executors of this my A\^ill until 
such time as mv grandchildren shall arrive atj the age 
of 25 vears, and thereafter and from the tifiie when 
they, my said grandchildren, shall arrive at s^id age 
of twenty-five years res])ectively, a proportionate 
amount or share of the net income from the residue of 
my said personal property arising to be distributed 
and paid over to such grandsons so arriving at the 
age of 25 years monthly; and that when the \|oungest 
of my said grandchildren living shall arrive at| the age 
of 25 years the whole of said residue and rejmainder 
of my personal estate shall be distributed anjong my 
children then living, share and share alike. Mjy inten¬ 
tion being that such rest and residue of the real estate 
to my said estate belonging shall be kept intact until 
the youngest of my said grandchildren shall ajrrive at 
the age of 40 years; but in the meantime eaci of my 
said grandchildren, after arriving at the agp of 25 
years, shall be entitled to receive his proportionate 
share of the net income of the real and personal prop¬ 
erty devised by this item of my Will, and | the re¬ 
mainder thereof to be retained in such residup of my 
estate until the distribution thereof as herc^in pro¬ 
vided, and that any accumulation of funds f|*om the 
net income from my estate not necessary to lj)c made 
in the payment of bequests before my said grandsons 
shall arrive at the age of 25 years, shall be use^ by my 
executors in building upon or otherwise imiproving 
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the residue of the real property to luy estate belong¬ 
ing, in such manner as in their judgment shall make 
the same more productive.” 

Exhibit ”B”. 

“And noAV on this dav come Emma L. Corbett, 
Executrix and Henry Ladd Corbett, Elliott Ruggles 
Corbett and Hamilton Forbush Corbett, Executors of 
the last Will and Testament of Henry W. Corbett, De¬ 
ceased, and present to the Court their final account 
herein heretofore filed this being the time and ))lace 

heretofore fixed bv order of the Court made and en- 

»■ 

tered herein for hearing upon said final account, dis¬ 
tribution herein and the settlement of the estate of the 

said Henrv W. Corbett, deceased. 

» 

“And the said Executrix and Executors now move 
the Court for an order and decree herein in all things 
approving the residue of said estate to the parties en¬ 
titled thereto, and the final settlement of said estate. 


“And it appearing to the Court that said final ac¬ 
count correctly sets forth and shows all the receipts 
and disbursements of said Executrix and Executors; 

that all said disbursements so made bv them have been 

% 

necessarilv made in the due execution of said Will; 
that said P]xecutrix and Executors have in all things 
faithfully and honestly discharged the trusts imposed 
by their; appointment herein and have fully executed 
the Will of deceased. 

“It is now here ordered and adjudged that said 
final account be and the same is herebv allowed and in 
all things approved by the Court. * * ♦ 

“Andiit further appearing to the Court that Emma 
L. Corbett, vddow of deceased, has accepted the provi¬ 
sions of said Will made for her in lieu of dower in the 
real property to said PIstate belonging, and has for 
the purpose of facilitating the settlement and distri¬ 
bution of said estate accepted the personal obligation 
of the residuary legatees and devisees under said Will 
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I 

I 

1 

for the payment to be made to her during the term 
of her natural life as i)rovided in and b\i item 3 
thereof and has discharged said Executors aijid there¬ 
from. * * * I 

“And it further appearing to the Court that said 
Henry Ladd Corbett, Elliott Ruggles Corbett and 
Hamilton Forbush Corbett are the residuary I legatees 
under said Will and are the grandsons and sple heirs 
at law of the said Henrv W. Corbett, deceased and as 
such are now entitled to have distributed to | them in 
equal interests and proportions as tenants in common, 
all and singular the rest, residue and remainder of 
said estate and all the property of which he, the said 
Henrv W. Corbett died seized whatever be its char- 

. I 

acter and wherever situated, whether described in the 
Inventorv herein, or not. | 

* ^ ^ I 

“And the Court having duly considered s^id final 
account, the provisions of the Will of deceasecj and the 
proofs new here made and being fully advised herein 

“It is now here oidered, adjudged and decreed that 
said Executrix and Executors forthwith assigp, trans¬ 
fer, distribute and turn over to them, the said Henry 
Ladd Corbett, Elliott Ruggles Corbett, and Hamilton 
Forbush Corbett, as residuary legatees un^er said 
Will of Henry W. Corbett, deceased, all and 'singular 
the assets, real and personal, choses in action and 
property of whatever description now in theiij* posses¬ 
sion or under their control, being the entire residue of 
the estate and property of which he, the saijl Henry 
W. Corbett died seized, to be held, owned, qsed and 
enjoyed by them in their own right, subject' only to 
the rights and privileges of the said Emma L. jCorbett, 
therein devised, and bequeathed to her by ihe 13th 
Item of the said Last Will and Testament of E^enry W. 
Corbett, heretofore set out and referred to. j 

“It is further ordered, adjudged and decr^d that 
upon making distribution herein in accordai^ce with 
this decree, said executrix and executors Ibe dis¬ 
charged from all and singular the trusts and obliga¬ 
tions imposed by their appointment herein. 1 

2u I 
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Exhibit 


‘‘To P]iiima L. Corbett: 


“In consideration of vour releasing: the Estate of 
II. W. Corbett and the Executors thereof from any 


and all claims by you on account of the provisions in 
your favor contained in the Will of H. W. Corbett, 
Deceased, and thereby permitting the Estate to be set¬ 
tled and the Executors discharged, 

“We, Henry L. Corbett, Elliott R. Corbett and 
Hamilton F. Corbett, our heirs, executors and assigns 
hereby agree that we will jointly during the term of 
your natural life pay to you the sum of One Thousand 
hollars ($1,000) monthly, and 

“We further agree that you shall be given the right 
to occupy your present residence and dwelling house, 
with the appurtenances, and all that parcel or tract of 
land upon which the same is situated, being 125 feet 
u])on Fifth and Sixth Streets, by 200 ft. upon Taylor 
Sti-eet in Block 171, City of Portland, together with all 
and singular the furniture, books, pictures, statuary 
and ornaments contained in said house, subject to your 
care, expense and repair; for the term of your natural 
life, or so long as you shall desire to occupy the same 
as a home, and thereafter the same shall be used by us, 
our heirs, executors and assigns, free and clear from 
all incumbrances in vour favor created bv and under 


the Will of H. W. Corbett, Deceased. 

“And we further agree that you receive and be given 
during the term of your natural life, the right to have 
and enjoy the free use, occupation and control of the 
seaside Cottage and the lots of land in connection there¬ 
with known as the Pines, upon North Beach, in the State 
of Washington, more accurately described as follows: 

“ ‘Beginning at a point 51 ft. south of the S. W. cor¬ 
ner of Block 3, Tovti of Seaview, thence east 450 ft., 
thence south 175 ft., thence west 450 ft., thence north 
175 ft., aUo a strip 100 ft. wide along the entire south 
side, and a strip 125 ft. wide on the east thereof; for 
the sole purpose of street way along the same, includ¬ 
ing I. R. & N. Co. Way': 


“as well as the cottage on the Columbia Riveif at Cor¬ 
bett, Oregon, together with ten acres of groujnd upon 
which the last named cottage is situated, the n^etes and 
bounds of which you shall have the right to select and 
describe for yourself. i 

“And we further agree that all taxes and iijisurance 
on tlie foregoing family places, including the rjesidence 

aforesaid, shall be paid by us. * * *>> I 

i 

i 

Summary of Argument. j 

! 

1. By the Will of Henry W. Corbett, giving his widow, 
Emma L. Corbett, $1,000 per month for life, payable out of 
the rents and profits of real estate devised to his giiandsons 
subject to the payment of said legacy, a charge lipon the 
rents and profits of the real estate devised was created. 

Nude! V. Powers, 13G Mass. 273 (1884); j 

Bradlee v. A'iidreivs, 137 Mass. 50, 57 (1884); | 

Irwin v. Wollpert, 21 N. E. 501 (Ill., 1889); | 

Delaney v. Van Aulen, 84 N. Y. 16 (1881); | 

Matter of Chauncey, 119 N. Y. 77. j 

2. The charge so created was not destroyed by a convey¬ 

ance of the devised real estate to Corbett Investment Com¬ 
pany which had notice thereof. | 

Evans v. Sowles, 51 Vt. 177 (1878); | 

Sheldon v. Purple, 15 Pick. 528 (Mass., 1834); | 
Proctor Coal Co. v. Beams, 50 S. W. 533 (Ky., 1^99); 
Appeal of Moores, 48 N. W. 39 (Mich., 1891); | 

Briggs v. Carroll, 22 N. E. 1054 (N. Y. 1889). j 
Coleman^s Executors v. Howell, 16 Atl. 202 (Nj J., Ch. 
1888). 

3. The charge created by the Will was not waited nor 
destroyed by the letter of guaranty from Henry L. Corbett, 
Elliott R. Corbett, and Hamilton F. Corbett to Eijima L. 
Corbett, dated March 26, 1912, nor by the assumption by 


i 

I 

I 

I 
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Corbett Investment Company of the liability of the devisees. 
Kelsey v. Western, 2 N. Y. 500 (1849); 

Johnson V. Paulson, 83 Ore. 238, 154 Pac. 685; 163 Pac. 
435 (1917); 

Duncan,\et al. v. Kimball, 3 Wall. 37; 18 L. Ed. 50 
(1865); 

De Cordova v. Hood, 17 Wall. 1; 21 L. Ed. 587 (1872); 
65 A. L. R. 283; 

Van Stone v. Stillwell c6 Bierce yifg. Co., 142 U. S. 128; 
35 L. Ed. 961. 

4. Income received by Corbett Investment Company, the 
holder of the real estate, subject to the rent charge to the 
extent of the charge was not income taxable to Corbett In¬ 
vestment Company. 

J. ir. Auld, Petitioner v. Commissioner, 13 B. T. A. 
1213 (1928); 

OAIalley-Keyes w Eaton, Collector, 24 Fed. (2d) 436 
(D. C., Conn., 1928); 

Bowers, Collector, v. New York Trust Co., 9 Fed. (2d) 
548 (C. C. A. 2, 1925); 

Shellabarger v. Commissioner, 38 Fed. (2d) 566 (C. C. 
A. 7, 1930); 

Bettendorf v. Commission, 49 Fed. (2d) 173 (C. C. A. 
8, 1931); 

Central Life Assurance Society Mutual v. Conunis- 
sioner, 51 Fed. (2d) 939 (C. C. A. 8,1931); 

Van Meter v. Co7nmissio7ier, 61 Fed. (2d) 817 (C. C. A. 
8, 1932); 

Tullgren y. Commissioner, 16 B. T. A. 1242. 

5. The annuity of $12,000 was income taxable to the 
widow, Emmjt L. Corbett. To tax it also in the hands of 
petitioner results in double taxation of the same income, 
which is to be avoided wherever possible. 
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United States v. Supplee-Biddle Hardware Co^p., 265 
U. S. 189; 1 

Charles Ilf eld Co. v. Hernandez. 292 U. S. 62; j 
Burnet v. Riggs National Bank (C. C. A. 4) p7 Fed. 

(2d) 980; I 

Helvering v. Buttenvorth, 78 L. Ed. 239-241. i 

I 

6. In the alternative: Each of the annuity paynjents of 
$12,000 represented in part a capital expenditure | and in 
part interest or the satisfaction of the loss. Sound Recount¬ 
ing suggests that the amount paid annually ($12,000) be 
discounted back to September 1, 1926, the date of ithe as¬ 
sumption of the payments by petitioner, and that only the 
discounted value on that date of the amount subsequently 
paid be regarded as a capital expenditure, the reipainder 
of such amount being a deductible item. i 

Commissioner of Internal Revenue v. John C.\Moore 
Corporation (C. C. A. 2), 42 Fed. (2d) 186. 

In order to determine properly whether the pa^mients 
made by Corbett Investment Company to Mrs. Enjnna L. 
Corbett, the widow of Henry W. Corbett, are deductible 
from the income tax return of the former, it is necessary 
that the interest secured bv Mrs. Corbett under the will 

V 

1 

of her husband be clearly defined and understood. OBy his 
Will, Henry W. Corbett gave his widow j 

I 

‘‘$1,000.00 per month for and during her natural life, 
to be paid to her monthly out of the income iR rents 
arising from the real property owned by me jat the 

time of my death.” (R. 29.) | 

1 

This real property, subject to the payments of hi^ debts 
and “each and every one of the legacies, bequest'p, and 
conditions” specified in the Will was devised to Henry 
Ladd Corbett, Elliott Ruggles Corbett, and Hamilton For- 
bush Corbett upon certain conditions with regard Ito ac¬ 
cumulation and distribution not pertinent here. j 

i 

I 

i 

I 

I 
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It is the contention of taxpayer that this Will gave to 
Mrs. Emma L. Corbett more than the right to receive $1,000 
per month. It gave her that right secured by a charge upon 
the rents and income arising from the real property owned 
by Henry W. Corbett at the time of his death. This charge, 
while not a trust, is one enforceable in equity by the ap¬ 
pointment of a receiver and is more than a personal right, 
being a property interest. 

In the case of Nuclei v. Pou crs, 136 Mass. 273, in an opin¬ 
ion rendered by Mr. Justice Holmes, it appeared that the 
testator bequeathed to his daughter 

‘‘the sum of Seven Dollars per month out of or from 
the income or rents from the store and dwelling house 

owned bv me.” 

« 

and $5.00 j^er month from the income or rents from other 
property, both for life. The property was devised to the 
defendants. The defendants did not make the monthly pay¬ 
ments to the daughter. She thereupon sued, asking for the 
payment of the legacies or for a decree ordering the sale 
of the property and the application of the proceeds there¬ 
from to their payment. A portion of the land devised, upon 
which the rentals were charged, had been conveyed to third 
persons. 

The Court concluded that the fee of the real property 
was not charged with the pa\unent of the legacies, nor was 
the life estate. The Court continued: 

“Again, the charges which the will purports to cre¬ 
ate are charges upon the rents alone, and not upon the 
persons of the devisees.” 

Plaintiff was not entitled to a sale of the corpus of the 
estate, but she was entitled to have the charge declared and 
enforced. 

We quote further from the opinion: 

“* * * a decree may be framed * * * 

daring the plaintiff’s rights and ordering the defend- 
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ant devisees (and the defendant Agnes Ajistin, if a 
purchaser with notice) to make payments ovejrdue good, 
so far as they have received rents applicalile to such 
payments, or are chargeable for such rents iby reason 
of their occupation of the premises. If nc^cessary a 
receiver of the rents to be appointed. Seel Manly v. 
Hawkins, uhi supra; Pritchard v. Fleetwood^, 1 Meriv. 
54; Kelsey v. Kelsey, L. R. 17, Eq. 495.” | 

I 

The holdings of the New York Courts are in accord with 
that of the Massachusetts Court in the cited lease. In 

I 

Delaney v. Vau Aiilen, 84 N. Y. 16, a similar <^onclusion 
was reached. 

In New York as well as in Massachusetts if tiie income 
is insufficient to pay the legacies, the arrearages of income 
will be charged against income received in succeeding years. 
See Matter of Chauncey, 119 N. Y. 77, and Bradfee v. An¬ 
drews, 137 Mass. 50. 

We may, therefore, start with the premise that by the 
will of Henry W. Corbett, Mrs. Emma L. Corbett \vas given 
the right to receive $1,000 per month out of the inCome and 
rents of real estate owned by Henry W. Corbett, that right 
being a charge upon the rents and profits enforceable in a 
Court of Equity against the rents and profits themselves. 
Such a charge is one in rem and not in personani. 

It is clear that if the subsequent transactions! between 
the devisees and Mrs. Corbett (which will be considered 
presently) be disregarded, the income received from the 
devised real estate to the extent of $1,000, the j monthly 
payment to Mrs. Corbett, would not be regarded als income 
taxable to the devisees holding the real propertj% for by 
the will the devisees secured only that part remaining after 
the obligation to pay $1,000 per month to Mrs. Jlmma L. 
Corbett was lifted by the death of the latter. Income and 
rents to the extent of $1,000 per month were not the income 
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nor property of the devisees, testator’s grandsons, but be¬ 
longed to Mrs. Emma L. Corbett. 

For a somewhat analogous case see J. W. Auld, Peti¬ 
tioner^ V. Commissioner, 13 B. T. A. 1213 (1928), where 
testator bequeathed to his sister $250 per month, payments 
of which were to be made bv his executors during adminis- 
tration and thereafter by trustees. The residue of the 
estate was given to petitioner. Petitioner paid the annuity 
and sought to deduct the amount thereof from his income 
tax returns. 

The Board held that the petitioner took the estate bur¬ 
dened with the obligations created by the Will, it not being 
material that no specific portion of the estate was ear¬ 
marked as a trust fund. The residue received by petitioner 
was only that part of the estate remaining after the obliga¬ 
tion to pay the annuities was lifted by the death of the 
annuitant. Three members of the Board dissented On other 
grounds. 

In O'Malley-Keyes v. Eaton, Collector, 24 Fed. (2d) 436, 
plaintiff was the beneficiary of a trust and as such entitled 
to a percentage of the income and profits of the corpus. 
In 1921 she assigned to a trustee all her right, title and 
interest to the funds and property to which she was en¬ 
titled by virtue of the original trust. This assignment was 
irrevocable and for the benefit of her husband and children. 
Plaintiff paid taxes assessed against her on the moneys re¬ 
ceived by the original trust. She brought this action to re¬ 
cover the amount so paid. 

The Court pointed out that by the assignment, plaintiff 
effected a transfer in prcesenti of her interest in the trust. 
In concluding that plaintiff was not taxable for the money 
received by the trust, the Court said: 

‘‘After all, the stark fact is that the plaintiff did 
not receive this income and cannot receive this income. 
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To say that she did receive it is to indulge jin a de¬ 
liberate fiction. Suppose that she had never assigned 
her interest, and suppose, further, that she deliberately 
declined to accept any income from her great-grand¬ 
father’s estate; could we say that the income! was re¬ 
ceived by her and tax her accordingly, in spitje of the 
fact that we concede that she did not receive it at all? 
Are we to inject into the law some doctrine of construc¬ 
tive income? If Congress legislated to this efect, the 
question of its constitutional power might jwell be 
raised.” ' 


The principles enunciated in the O'Malley-Ke^es case 
and the reasoning by which those principles are fcjrmed is 
equally applicable where a person at no time is entitled to 
receive income and rents from certain real property. In 
the O'Malley case, plaintiff by irrevocable assignijient di¬ 
vested herself of her interest in the property. In tl^is case, 
the devisees by the terms of the Will did not at aby time 
become entitled to the rents and profits to the eitent of 
$1,000 per month. If the language of the O’Malley^ case is 
paraphrased | 

‘ ‘ the stark fact is that the devisees did not receive this 
income to the extent of $1,000 per month, and jean not 
receive this income. To say that they did receive it is 
to indulge in a deliberate fiction.” ! 

^ i 

I 

I 

Another instructive case is that of Van Meter t. Com¬ 
missioner^ 61 Fed. (2d) 817, where it appeared tl^at Van 
Meter Co. were general agents for Hawkeye Insurance Co. 
and thus were entitled to the payment of renewal ejommis- 
sions to various persons, including the petitioner jn that 
case. Income taxes were imposed upon the Van Meter Co., 
based upon the amount of renewal commissions. Peljitioner 
as transferee of the Van Meter Co. was held subject to the 
payment of the taxes on the commissions. The incobae was 
earned by Van Meter Co., but not enjoyed by it. 


i 
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The Court pointed out that the assignments of the re¬ 
newal commissions did not carry with them the agency 
contract under which the commissions were earned. The 
assignment was merelv a transfer of income bv the earner 
thereof and this can not effect the application of the taxing 
statutes. In reaching this conclusion, the Court said: 

“In determining who is taxable for an income, there 
are three considerations which may be of importance, 
to wit, who earns the income, who receives it, and who 
enjoys it. Where the same person earns, receives, and 
enjoys the income (the normal and usual situation), 
there is no difficulty. Where different persons earn, 
receive and/or enjoy the income, disputes occur. In 
determining such disputes, the vital matter is always 
the relation of the earner (whether a person, owner of 
property or combination of the two) of the income to 
the income so earned. The rule and intent of the tax¬ 
ing statutes is that the earner of income which he 
might and, normally, would receive and enjoy for him¬ 
self is not relieved because he chooses not to receive or 
not to enjoy it, and this is not necessarily changed by 
such deprivation taking the form of an obligation 
legally binding him thereto. If there exists a legal re¬ 
lationship of the earner to others which results in the 
earnings {in part or whole) being for the benefit of 
others than the actual earner, the statutes do not at¬ 
tempt to tax the earner for such income as he was not 
earning in his own right, but where the earner of the 
income does nothing more than transfer the income 
earned in his own right to another, even though such 
disposal be in advance of the earning thereof {Burnet 
v. Leininger and Lucas v. Earl, supra), or where he re¬ 
tains any power of control over the income earning 
property or the income therefrom * * (Italics 

ours.) 

In the Van Meter case the Court found that there was 
no legal relationship of the earner to others resulting in 
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the earnings being for the benefit of those other$. In the 
instant case, the Will of Henry W. Corbett by w^ich Mrs. 
Emma L. Corbett became entitled to $1,000 per njionth and 
the devisees secured the real property created al legal re¬ 
lationship between those devisees and Mrs. Emrda L. Cor¬ 
bett by which $1,000 per month of the income and rents 
from the real property devised was for the benefit of Mrs. 
Emma L. Corbett. The statutes do not attempt tp tax any 
one other than Mrs. Emma L. Corbett for the incoime to the 
extent of $1,000 per month. | 

Again in Central Life Assurance Society Mutu^ v. Com¬ 
missioner ^ 51 Fed. (2d) 939, a similar question jwas pre¬ 
sented. In that case petitioner was organized to take over 
the assets and business and assume the liabilities of another 


insurance company, agreeing to pay to the stockl^olders of 
its predecessor certain percentages of earnings received on 
the business taken over from the predecessor.! It was 
sought to tax petitioner on the amount collected |and paid 
over under this contract. I 


The Board of Tax Appeals upheld the redetermihation of 
the tax as made by the Commissioner. This cjrder the 
Court reversed, saying: j 


‘‘Tax laws are essentially practical in theiij purpose 


and application, and the federal income tax 


Haws are 


no exception. While, for purposes of convenience and 
certainty in collection of such taxes, it is sometimes 
provided that those who collect income for others shall 
pay therefrom the taxes thereon, yet a cardinal pur¬ 
pose of the income tax laws is to tax the incoipe to the 
person who has the right or beneficial interest therein, 
and not to throw the burden upon a mere coljector or 
conduit through whom or which the income pasjses. * 
It is unnecessary to determine whether the |relation- 
ship here is technically a full-clothed trust ov\is some¬ 
thing else, although the facts here may well bb held to 
establish a trust relation as to this income. Sarnes v. 


i 

I 
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Alexander, 232 U. S. 117, 34 S. Ct. 276, 58 L. Ed. 530. 
The undisputed fact is that the petitioner bound itself 
to pay to designated persons ‘any earnings there may 
be for a period of twenty-two years from the date 
hereof, from the nonparticipating business hereby and 
hereunder transferred’, and that a method of deter¬ 
mining those earnings, which is apparently fair and 
sincere and workable, is set forth in the contract. * * * 
These earnings never became the absolute property of 
petitioner, and it could lawfully do with them but one 
thing, which was to pay them over in accordance with 
the contract. It secured no beneficial interest what¬ 
soever from them. There was as complete a segrega¬ 
tion of these earnings as could possibly be made under 
the circumstances. The facts of this case are some¬ 
what analogous to those in the Bettendorf case, 
recently decided by this Court in an opinion by Judge 
Gardner. Bettendorf v. Co7nmissio7ier, 49 F. (2d) 
173.” 

We conclude, therefore, that the devisees who received 
the real property under the Will of Henry W. Corbett were 
not taxable for the income from the real estate to the extent 
of the payments of $1,000 per month to Mrs. Emma L. 
Corbett. 

By the Will Mrs. Corbett was given an equitable charge 
upon the rents and profits. The rents and profits received 
by the devisees to the extent of $1,000 per month bene¬ 
ficially were owned by her. The rents and profits to that 
extent were her income because of the legal relationship 
created bv the Will itself which vested title to the real 
property in those devisees. The stark fact is that the in¬ 
come to the extent of the payments was not the income of 
the devisees. 

However, on March 26, 1912, the devisees executed a 
letter of guaranty which has been seized upon by the Com¬ 
missioner of Internal Revenue to change the status of the 
$1,000 per month payments made to Mrs. Emma L. Corbett. 
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It had been found to be burdensome to keep I open de¬ 
cedent’s estate. To avoid inconvenience, the devisees pro¬ 
posed to ^Irs. Emma L. Corbett that if she wouljd release 
“the estate of H. W. Corbett and the executor^ thereof 
from any and all claims” on account of the provisjions con¬ 
tained in the Will of H. W. Corbett, then the jdevisees, 
Henry L. Corbett, Elliott R. Corbett, and Har|iilton F. 
Corbett, would jointly during the term of her natural life 

pay Mrs. Corbett $1,000 per month (R. 27, 34). I 

1 

The Commissioner has contended that this agreement in 
effect amounted to the purchase by the devisees qi a capi¬ 
tal asset; that this agreement changed the nature of the 
income received from the real property by those devisees 
so that $1,000 per month thereof was not beneficialjly owned 
by ^Irs. Corbett, but became the outright property^ of those 
devisees. This contention, of course, depends ^ipon the 
intention of the parties to that letter of guaranty.j 

It must be noted that the letter of guaranty ^s condi¬ 
tioned upon the release by Mrs. Emma L. Corbelt of the 
estate of Henry W. Corbett and the executors thqreof. It 
does not refer to the real property, the rents an(ii income 
of which were to pay the $1,000 per month legacy to Mrs. 
Corbett. It does not refer to any personal liability of the 
devisees for the payment of this legacy. It is directed 

solelv to the estate of Henrv W. Corbett and the executors 

» * 

thereof. It is plainly apparent that Mrs. Emma Lj Corbett 
did not by this instrument intend to relinquish h<^r rights 
to the $1,000 per month payable from the incojnes and 
rents of the real property. | 

It is apparent that the devisees of the real propierty did 
not impose the further condition that Mrs. Corbett must 
surrender her beneficial ownership of the rents an^ profits 
to the extent of $1,000 per month. Mrs. Corbett by this 
instrument did not relinquish her beneficial ownership of 
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the rents and profits to the extent of the legacy given her 
bv the Will. 

This conclusion is supported by the case of Kelsey v. 
Western^ 2 X. Y. 500, in which it appeared that the testator 
bequeathed to his daughter $1,500 charged upon real 
pro})erty devised to his sons on condition that testator's 
debts and legacies be paid. The devisees sold the land to 
one Western. In that case the devisees gave the daughter 
a bond in a penal sum of $3,000, conditioned 

“that they should pay to said Charlotte (the daugh¬ 
ter) the ^just and full sum of money ivhich might be 
found due her from the estate of her late father'd’’ 
(Italics the Court’s.) 

Charlotte, the daughter, accepted this bond and gave the 
devisees a release which recited that this i-elease was 
given 

“in full of all demands whatsoever, which I or my 
executors or administrators mav have against mv said 
brothers,; their executors or administrators by virtue 
of the said Last Will and Testament of mv late father.” 

Note that the release given by Charlotte was not limited 
to the liability of the devisees as executors of the estate, 
but released them individually apart from their representa¬ 
tive capacity ifrom all demands which Charlotte acquired 
by virtue of the Will. The legacy was not paid. Charlotte 
sued, asking for a decree that the legacy be paid and if not, 
the land be sold for that purpose. 

The Court held that the devisees by accepting the Will 
did not become liable in a Court of law to Charlotte for 
the payment of her legacy; that Charlotte’s right was an 
equitable one to be enforced in a Court of equity. Char¬ 
lotte also secured an equitable lien upon the land devised 
as security for the payment of the legacy. The acceptance 
of the bond did not discharge the lien against the property 
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devised. By taking the bond Charlotte did not! acquire 
security of a nature higher than that already helcjl by her. 
She was not a creditor of the devisees, but mereljy" the re¬ 
cipient of a gift. The Court concluded: | 

“Here, in addition to the liability of the tvto execu¬ 
tors, as devisees of the land, having accepted the de¬ 
vise, the i)ayment of the legacy was secured to the 
legatee, by the land devised. * * * In this case, 

but for the release, as it is called, showing that the 
bond was given in full of all demands which th^ obligee 
might have against the obligors, bv virtue ofjthe last 
will and testament of her late father, it would iiot ap¬ 
pear that it had any relation to the legacy. I 

“Was the bond given and accepted as a sijhstifufe 
for the legacy? If it had been, it may be fjjiirly in¬ 
ferred that there would be some evidence of it. The 
recei])t or release, as it is called, would have contained 
the evidence of the agreement, or intention of Ithe par¬ 
ties, to that effect. It is a special instrument designed 
to show for what the bond was given, and by iis terms 
indicates only that it was given as a substitute for the 
personal liability of the obligors by virtue of the last 
will, etc., of the testator. That, we have seen, was not 
a legal but an equitable liability, to be enforced! only in 
Chancerv. The utmost then, that was intendeci bv the 
parties, was to turn an equitable personal liability into 
a legal one, * * *. It was not intended ip affect 

her claim in any other respect. It was not i|itended 
to discharge the land from the lien which existed for 
its payment. If it had been, it is but reasonable to 
suppose that the receipt would have contained e^ddence 
of it. It would have shown that the bond wa^ taken 

I 

not only in full of all demands which she mig|it have 
against the obligors by virtue of the will, butj in full 
of her claim upon the land devised for the pa}{ment.” 
(Italics the Courtis.) j 

The bond was merely a collateral agreement wliich did 
not affect the security Charlotte had upon the lanjl. She 
was entitled to prevail against Western, a subsequ(^nt pur¬ 
chaser of the property. j 
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This situation is analogous to that arising under the 
mechanic’s lien law. The mechanic’s lien statutes give to 
materialmen a lien upon the real property enforceable upon 
foreclosure in a Court of equity, but does not impose a 
legal obligation upon the owner to pay the bill of the ma¬ 
terialman. . 

In a typical case a contractor purchases certain materials 
for use in the construction of a dwelling. The owner of 
the land is not a party to the purchase. However, the 
materialman has a lien upon the property. If the owner 
of the land gives that materialman a note for the payment 
of his bill, we have a situation akin to the one here in¬ 
volved, for here Mrs. Corbett had a lien upon the rents 
and profits of real estate owned by the devisees of the 
Will. Those devisees gave Mrs. Corbett their obligation 
to pay her claim. 

If there is no waiver of the lien of the materialman in 
a mechanic’s lien by the acceptance of a note, then there 
should be no waiver in this case by the acceptance of Mrs. 
Corbett of the letter of guaranty. In the mechanic’s lien 
cases, the Courts have held that the materialman by accept¬ 
ing the note 'does not waive his lien and the right to fore¬ 
close it in a Court of equity. 

In Johnson v. Paulson^ 83 Or. 238; 154 Pac. 685; 163 Pac. 
435, plaintiff sued to foreclose his mechanic’s lien. De¬ 
fendants contended the lien was waived when plaintiff ac¬ 
cepted the promissory note of the ovmer of the property 
to cover the bill for supplies, material and labor furnished. 
There was no express waiver involved. 

The Court held that the lien was not waived, saying: 

“In Black v. Sippy, 15 Or. 574 (16 Pac. 418), Mr. 
Justice Lord says: 

“ ‘Nothing is better settled than that accepting a 
note is not payment of an account, nor is accepting 
one note in renewal of another payment of the old 
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note, unless there is an agreement that the note should 
be accepted in payment. In The Kinihall, 3 iWall. 45 
(18 L. Ed. 54), Mr. Justice Field said: ‘‘Byjthe gen¬ 
eral law as well of England as of the United jStates, a 
promissory note does not discharge the debt ^or which 
it was given, unless such be the express agreement of 
the parties. It only operates to extend until its ma¬ 
turity the ])eriod of the payment of the debt. The 
creditor may return the note when dishonored, and 
proceed upon the original debt. The acceptance of the 
note is considered as accompanied with the (pondition 
of its payment. Thus it was said, as long a^o as the 
time of Lord Holt, that ‘a bill shall never gp in dis¬ 
charge of a precedent debt, except it be a pajrt of the 
contract that it should be so.’ j 

I 

And in this case there was no express waiver by ^N^^rs. Cor¬ 
bett of her lien rights, nor did the acceptance by h|3r of the 
letter of guaranty change her situation. She still could and 
now can enforce her rights against the rents and pjrotits by 
the appointment of a receiver or other equitable action. 

A similar conclusion was reached in Van Stone v. Still- 


ivell S Bierce Mfg. Co., 142 U. S. 128, 35 L. Ed. t|61. 

Xor is a vendor’s lien waived bv the taking of a note. 
Sec DcCordova v. Hood, 17 Wall. 1, 21 L. Ed. 587.1 

The letter of guaranty of March 26, 1912, did not! deprive 
Mrs. Emma L. Corbett of her beneficial ownership of the 
rents and profits of the devised real estate. At njost that 
letter of guaranty gave her only a collateral agreement. 
When the devisees secured the rents and profits fijom that 
real estate beneficially those rents and profits to tl:je extent 
of $1,000 per month were the property of Mrs. I^mma L. 
Cor])ett. The income from the property at all tildes was 
amply sufficient to pay Mrs. Corbett. The letter of guar¬ 
anty may therefore be disregarded. It did not affpet Mrs. 
Corbett’s beneficial ownership of the rents and profijts. The 
rents and profits were sufficient to pay her. It shoifild have 


i 
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consideration only when the rents and profits are insuffi¬ 
cient to pay the legacy to Mrs. Corbett and the devisees 
or their successors in interest are forced to make a pay¬ 
ment under that letter of guaranty from funds other than 
the rents andiprofits of the devised real estate. That situa¬ 
tion has not arisen. 

So from March 26, 1912, to 1926 when the petitioner 
corporation was organized, the devisees were not subject 
to tax from the income and rents received by them to the 
extent of $1,000 per month. In 1926 petitioner was or¬ 
ganized. Its isole stockholders were the devisees of Henry 
W. Corbett. Those devisees transferred to petitioner the 
inherited real estate. Petitioner issued to. them all of its 
capital stock and assumed the certain contingent liabilities 
not mentioned here of Henry L. Corbett, Elliott R. Corbett, 
and Hamilton F. Corbett under the terms of the 'Will of 
Henry W. Corbett, deceased. Assumed likewise by peti¬ 
tioner was the liability of the stockholders to Mrs. Emma 
L. Corbett under the Will of the late Henry W. Corbett 
(R. 28). 

Note that the liabilitv assumed is the liabilitv of the 

» * 

stockholders under the Will of Henrv W. Corbett. Anv 
possible liability with regard to the letter of guaranty of 
March 26, 1912, is not assumed by the corporation. So in 
1926 this situation existed: Mrs. Emma L. Corbett was 
the beneficial owner of the rents and profits of the devised 
real estate to the extent of $1,000 per month. This devised 
real estate was owned by Henry L. Corbett, Elliott R. Cor¬ 
bett, and Hamilton F. Corbett, who had guaranteed to Mrs. 
Emma L. Corbett the payment of $1,000 per month. This 
real estate was conveyed by the Messrs. Corbett to Cor¬ 
bett Investment Company, all of the stock of which they 
owned and which has been controlled and managed by them. 
The corporation consequently knew that Mrs. Corbett was 
entitled to $1^000 per month out of the rents and income 
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j 

i 

from the real estate acquired by it. It, therefore, was not 
a bona fide purchaser for value and without notice of the 
rights of Mrs. Corbett. Mrs. Corbett did not loseiher rights 
to the real estate by this transaction. She was nbt a party 
to the formation of the corporation, acquired njo interest 
therein, and did not consent to the transactions. | As a re¬ 
sult the situation so far as the reception of incoine is con¬ 
cerned is strikingly similar to that which existecjl prior to 
1912 when the letter of guaranty was given. I 
Corbett Investment Company received the inc()me from 
the devised real estate to the extent of $1,000 p^r month. 
Mrs. Corbett was and is the equitable owner of jthe rents 
and income received by Corbett Investment Company. The 
income from the real estate has at all times exceeded $100,- 
000 per year and amply sufficient to pay Mrsi Corbett 
$1,000 ])er month (R. 28). Mrs. Corbett was j^aid that 
$1,000 i)er month. She was given only that to \|diich she 
held the beneficial ownership. The Corbett Investment 
Companv is not taxable for the income so received bv them 
and transmitted to Mrs. Corbett. 1 

It may be that a mistake was made in the prbparation 
of the returns of Corbett Investment Company in that all 
income from the real property was included in gross in¬ 
come and the Investment Company sought to dejduct the 
amount of the payments made. It might be that thb prefer¬ 
able treatment would be to exclude from gross inctome the 
$1,000 i>er month paid to Mrs. Corbett, but in eith(jir event, 
the same result is reached. The method followedjby Cor¬ 
bett Investment Company does not change the result. 

As was said in Tullgren v. Commissioner, 16 B. T. A. 
1242: i 

‘‘The method used was not correct, as payments 
made of annuity did not represent proper deductions 
but the net taxable income arrived at was ini this re¬ 
spect correct, as they overstated their income^ by an 
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amount equal to the annuity payments by inclusion of 
the full amount in each case received. * * 

The Corbett Investment Company is entitled to deduct 
from its ^ross income the $4,000 paid to Mrs. Emma L. Cor¬ 
bett in 1926 and the $12,000 paid to her in 1927. The action 
of the Commissioner in determining that Corbett Invest¬ 
ment Company was not entitled to those deductions was er¬ 
roneous and the action of the Board of Tax Appeals in up¬ 
holding the Commissioner's determination likewise was 
erroneous. 

The annuity of $12,000 was income taxable to the widow, 
Emma L. Corbett. To tax it also in the hands of petitioner 
results in double taxation of the same income, which is to 
be avoided wherever possible. 

Double taxation may not be unlawful; nevertheless, it 
must be imposed by language that admits of no other con¬ 
struction to justify the Courts in upholding it. It may not 
be imposed by such pencral language as we tind in Section 
213. In the case of the United States v. Siipplee-Biddle 
Hardware Corporation, 265 U. S. 189, the question before 
tlio Court was whether life insurance paid to the Hardware 
Company upon the death of one of its officers was taxable 
income. For the taxpayer it was pointed out that the in¬ 
surance in excess of the $40,000 exemption was subjected 
to estate taxcJi by the same Act as imposed the income tax, 
the Revenue Act of 1918. In general terms Section 213 of 
that Act imposed the tax upon “gains or profits and income 
derived from any source whatever”—language sufficiently 
broad to include the proceeds of the insurance policies. The 
Court held that in the absence of a provision expressly im¬ 
posing the tax upon life insurance, in view of the rule of 
construction relating to double taxation, the tax involved 
could not be approved. Said the Court: 
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“This view is strengthened by the fact thalt, under 
Sec. 402, p. 1097, of the same Revenue Law ot 1918, a 
decedent’s estate tax is levied, with rates ranging from 
1 per centum to 25 per centum on the net estatje, which 
is made to include (Par. f) ‘the amount receivable by 
the executor as insurance under policies takei^ out by 
the decedent upon his own life; and to the extent of the 
excess over $40,000 of the amount receivable by all 
other beneficiaries as insurance under policies taken 
out by the decedent upon his own life.’ The liesult of 
the construction put by the government upon S^cs. 233, 
230 and 213 would be to impose a double tax on the pro¬ 
ceeds of the two policies in this case over and above 
$40,000— i. e.j an income tax and an estate tax. | Such a 
duplication, even in an exigent war-tax measui*e, is to 
be avoided unless required by express words.” 
(Italics ours.) | 

In the recent case of Charles Ilfeld Coyyi^any v. 
ITernandes, 292 U. S. 62, the Supreme Court had before it 
the question of whether a parent company of an a^liated 
group could secure benefit twice in its tax returnsj on ac¬ 
count of losses of a subsidiary. Said the Court pn that 
question: j 

I 

“The allowance claimed would permit pej:itioner 
twice to use the subsidiaries’ losses for the reduction 

I 

of its taxable income. By means of the consolidated 
returns in earlier vears it was enabled to deduct them. 
And now it claims for 1929 deductions for diminution 
of assets resulting from the same losses. If allowed, 
this would be the practical equivalent of double, deduc¬ 
tion. In the absence of a provision of the Aqt defi¬ 
nitely requiring it, a purpose so opposed to precedent 
and equality of treatment of taxpayers will not be at¬ 
tributed to lawmakers, Cf. Burnet v. Aluyninunf Goods 
Co., 287 U. S. 544, 551, 77 L. Ed. 484, 488, 53 S. Ct. 227; 
United States v. Ludey, 274 U. S. 295, 301, 71 jL. Ed. 
1054, 1058, 47 S. Ct. 608.” (Italics ours.) | 


i 



30 


In the income tax case of Burnet v. Riggs National Bank 
(C. C. A. 4), 57 Fed. (2d) 980, the Court said on this sub- 
ject : 

“Double credits equally with double taxation are to 
be avoided where possible in construing acts passed 
bv Congress.-’ 

Under the decision of the Supreme Court in Helvering 
V. Buftenuorfh^ decided December 11, 1933, and reported 
in 78 Law Kd. at pages 239-241, the annuity of $12,000 a 
year was taxable to Emma L. Corbett for each of the years 
here involved, it having been actually paid to her for each 
of such vears. If the income tax be laid also on the re- 
ceipt of the amount of the annuity by petitioner, double tax¬ 
ation will have been achieved. 

In the alternative: Each of the annuity payments of $12,- 
000 represented in part a capital expenditure and in part 
interest or the satisfaction of the loss. Sound accounting 
suggests that' the amount paid annually ($12,000) be dis¬ 
counted back to September 1,1926, the date of the assump¬ 
tion of the payments by petitioner, and that only the dis¬ 
counted value on that date of the amount subsequently paid 
be regarded as a capital expenditure, the remainder of such 
amount being a deductible item. 

This contention is advanced only in the event that the 
Court shall rule against petitioner on each of the foregoing 
contentions. 

On September 1, 1926, petitioner assumed the payment in 
the future of an indefinite amount. The amount was in¬ 
definite because of the uncertainty of the length of life of 
Emma L. Corbett, the widow, to whom the payments were 
to be made. The future payments bore no interest. 

A promise to pay a person a fixed sum, say, ten years 
hence, without interest, does not create an immediate lia- 
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bility for the full amount to be so paid. Upon kny other 
view, few of the life insurance companies of thi^ country 
could be classed as solvent. The correct methodj, we sug¬ 
gest, for arriving at the amount of the. liability at the time 
of its assumption is to discount the payment to b^ made at 
a future date by the use of a reasonable interest rkte. 

In the case of Conimissioner of hiternal Revenup v. John 
C. Moore Corporation (C. C. A. 2), 42 Fed. (2d) lj86, it ap¬ 
peared that the Moore Corporation on December |26, 1912, 
])urchased certain real estate, agreeing to pay therefor an 
annuity of $10,000 during the life of the seller. This an¬ 
nuity was subsequently increased voluntarily to| $14,000, 
and the entire amount thereof was deducted by the Icorpora- 
tion in its return. Regarding the rulings of the'office of 
the Commissioner of Internal Revenue and of the !poard of 
Tax Appeals, the Court said (Ib. 187): i 


‘*The Commissioner refused to permit the taxpayer 
to deduct any part of the $14,000 annual payments 
from its gross income for the tax vears 1922 ahd 1923. 
In reversing the Commissioner, the Board |of Tax 
Appeals considered the transaction as though the tax¬ 
payer had purchased the real estate at its theii value, 
$80,000, and for the $80,000 had given its obligation 
to pay the $10,000 annuity. It held that $l(j),000 of 
such annual payment consisted in part of principal 
and in part of interest, and that the amount deductible 
as interest for each year was the difference l^etween 
the $10,000 and its discounted value as of December 
26, 1912; that is, that the $10,000 of each annujal pay¬ 
ment should be divided into a non-deductible 'capital 
expenditure equal to its December 26,1912, valine (i. e., 
discounted back to that date) and the interest jon a 6 
per cent annual basis for the intervening perio^. The 


Board further held that the annual increase of 


$4,000 


paid since 1917, was a gratuity and accordingly not 
deductible.” 1 


I 
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The Court affirmed the decision of the Board of Tax 
Appeals, saying (Ib. 188): 

“We find no difficulty in approving the method 
employed by the Board in treating the transaction as 
a sale of an annuity to Mrs. Moore in return for her 
conveyance of property agreed to be worth $8(),()0(). 
It is not necessary to i)redicate the result on the fiction 
of dividing the sale of the property and the purchase 
of the annuity, each for $80,000, into two transactions. 
An annuity writer can acce])t property for his annuity 
agreement as well as cash. Warner v. WalsJi, 15 F. 
(2d) 367 ((’. C. A. 2d). Xor is this conclusion any the 
less warranted because a $10,000 annuity for the life 
expectancy of a normal person of Mrs. ]\[oore’s age, 
stij)ulated to be 17.4 years, would ordinarily be wortli, 
not $80,000, the agreed value of the property received, 
but $106,173.96. The parties were free to ignore the 
mortalitv tables and to make their own estimate; in 
view of IVIrs. Moore’s condition of health at the time, 
they were justified in basing their calculations on a 
life ])robability of not more than eleven years. That 
subsequent events showed her to be much hardier than 
either party suspected cannot affect the contract made 
in December, 1912. 


*«•••«« 


“Shortly after the decision in the Walsh Case, how¬ 
ever, the majority of the Board of Tax Appeals care¬ 
fully re-examined in Klein v. Coynmissloner, 6 B. T. A. 
617, the subject of annuity payments by ])rivate per¬ 
sons and 'or companies. They held that difference 
between!the cost (calculated ordinarily on mortality 
tables shovfing an average life expectancy although 
also determinable, as here, on other bases) and the 
sum of the estimated annual payments, may properly 
be deemed interest, since it represents the amount 
])aid by the writer of the annuity for the use of the 
money between the date of purchase and the dates of 
the ])eriodic payments. Even though annuity pay- 
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ments are not expressly so apportioned, th^ Board 
held that analytically they should be; they detjermined 
the apportionment between capital and interest pay¬ 
ments by discountiiiij: each payment to the datb of pur¬ 
chase at an agreed rate. This decision was acquiesced 
in by the Commissioner (Cum. Bull. I. B., WI-L, p. 
17), and has been recognized as a more accijirate, if 
somewhat more complicated, analysis of the jproblem 
than the earlier one. See Eldredge v. United^ States, 
31 F. (2d) 924, 929 (C. C. A. 6th). In the cascji at bar, 
the Board applied the rule of the Klein decision, and 
determined that the taxpayer was entitled to I deduct, 
as interest paid during the taxable year, the dijlference 
between the $10,000 and its value as of December 26, 
1912, the date of purchase, discounted at the! agreed 
rate of 6 per cent.” | 


I 

I 

Upon the whole case, we respectfully suggest ihat the 
order appealed from should be reversed by this Co[urt. 

i 

Roscoe C. Nelson, j 
Pacific Building, 
Portland, Oregon, 

W. W. Spalding, 

Tower Building, 
Washington, D.\C., 
Counsel for Petitioner, 
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In the United States Court of Appeals 
for the District of Columbia 


No. 6218 I 

i 

Corbett Investment Company, petitioned 

V. i 

I 

i 

Guy T. Helm?:ring, Commissioner of Inter^^al 

Revenue, respondent | 


OV PETlTIOy FOR RFVIFW OF DFCISIOXlS OF THE UNITED 
isTATES HOARD OF TAX APPEALS 1 


BRIEF FOR THE RESPONDENT 


OPINION BELOW ! 

i 

I 

I 

The only previous opinion in the present casd is 

I 

a nieinoranduni opinion of the United States Boajrd 
of Tax Appeals (R. 16-19) which is unreported^ 

JURISDICTION I 

i 

This appeal involves income taxes imposed \)j 
the Revenue Acts of 1926 and 1928 in the amoujnt 
of $16,502.25, and is taken from decisions of tlie 

i 

United States Board of Tax Appeals entered Ap^il 
28, 1933 (R. 19-20). The case is brought to tl^is 
Court by petition for review filed March 7, 19$4 
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(R. 21-26), pursuant To Sections 1001-1003 of the 
Revenue Act of 1926, c. 27, 44 Stat. 9, 109, 110, as 
amended bv Section 1101 of the Revenue Act of 
1932 c. 209, 47 Stat. 169. 

QUESTIONS PRESENTED 

Legatees and devisees of an estate buixlened ])v a 
trust (which provided that decedentV widow 
should be paid $1,000 monthly for the rest of her 
life out of the income from the estate) jointly con¬ 
tracted to pay the widow $1,000 a month in consid¬ 
eration of her ‘‘releasing the Estate of H. W. Cor¬ 
bett and the Executors thereof’’ from liabilitv to 

% 

pay her the annuity, “and thereby permitting the 
Estate to be settled and the Executors discharged.’’ 
In 1926 the legatees and devisees transferred their 
inheritance to the petitioner, for which the latter 
issued all of its capital stock to the transferors 
and assumed their liabilitv for the monthlv ])av- 
ments. 

The questions presented are: 

1. AVhether the i)etitioner is entitled to deduct 
from its gross income for 1926, 1927, and 19‘29 the 
sum of $1,000 per month paid by it to the widow; 

2. Whether each of the annuity payments of 
$1,000 per month represented in part a capital ex¬ 
penditure and in part interest accumulated after 
September 1,1926 (the date the j^etitioner assumed 
the payments), so that the discounted value on that 
date of the amount subsequently paid should be re- 
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garded as the only capital expenditure, and the 
remainder of such amount should be treated jas 
interest paid. I 

i 

STATUTES INVOLVED I 

i 

I 

The statutes involved are set forth in Appendix 
A, i)ifr((,\),2o. I 

I 

STATEMENT | 

I 

_ I 

Henry W. Corbett, a resident of Portlaiid, 
Oregon, died March 31,1903, leaving surviving h|m 
a widow, Emma L. Corbett, and three grandsops, 
Henry L. Corbett, Elliott R. Corl)ett, and Hamilti)n 
F. Corbett (R. 27). j 

The decedent left a last will and testament, dat^d 
December 17, 1898, which was admitted to probate 
in the County Court of the State of Oregon, for tjie 
Countv of Multnomah. Bv the terms of such will 
the decedent devised and bequeathed to his widoV, 
Emma L. Corbett, $150,000 in cash, the use, tax 
free, of certain parcels of real estate, and the sum 
of $1,000 per month for and during her natural 
life, to be paid to her monthly out of the income ahd 
rents from the testator’s real property’ (R. 27). 

In 1912 it was found burdensome to keej) open 
the estate and continue the activities of the execji- 
tors. Because of this, the decedent’s three grand- 

^ All pertinent provisions of the last will and testament of 
Henry IV. Corbett are included in the transcript of record, 
being termed as Exhibit A R. 29-31). The most relevant 
parts of such will are incorporated as Exhibit A of tljie 
A])pendix B, infra^ p. 9. | 
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sons, who bad been left the decedent’s realtv sub- 
ject to the payments to Mrs. Corbett (R. 29-31), 
executed and delivered to Mrs. Corbett a bond 
under seal whereby the grandsons agreed to pay 
the widow $1,000 per month during the term of her 
naturalilife in consideration for her ‘^releasing the 
Estate of II. W. Corbett and the Executors 
thereor^ from liabilih’to pay her the annuity, “and 
thereby permitting the Estate to be settled and the 
Executors discharged” ’ (R. 34). The offer was 
acc(‘pted (R. 27) and upon application to the 
proper court (R. 27) the executors were ordered 
to transfer and turn over to the three grandsons all 
of decedent’s residuary estate, subject only to the 
lights and privileges which were devised and be¬ 
queathed to the widow by item 13 of decedent’s will 
(R. 31-34).'' That item liad no bearing upon the 
bequest to her of $1,000 per month (R. 18). 

The arrangement so made was carried out by the 
grandsons until the year 1926, when the petitioner 
was formed. In that vear the grandsons trans- 
ferred their inherited real estate to the petitioner, 
and as a consideration therefor petitioner issued 
all of its capital stock to the three transferors and 

-This contract of March 20, 1012. is included in full in 
the transcript of record. Indiig teianed as Exhibit C (R. 
34—^15). The pertinent provisions of the contract will be 
found in the Appendix B, infra, p. 33. 

® The pertinent provisions of the decree of the court will 
be found in the transc-ript of record, being termed Exhibit 
B (R. 31-34), and in the A})pendix B, Infra, p. 31- 
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also assumed their liabilities respecting paynient 

of $1,000 per month to Emma L. Corbett. |No 

other persons have held any of petitioner’s capital 

- - ! 

stock, and the-three grandsons have been in full 
control of the corporation at all times (R. 28). | 
From 1912 on, the income from the real estate 

here involved has been considerablv in excess of 

%> 

$100,000 per year (R. 28). | 

_ 1 

Pursuant to agreement, petitioner paid to Enjma 
L. Corbett $4,000 during the last four mouthy of 
1925, and has paid her $1,000 per month since then 
(R. 4—5, 12-13). In its income-tax returns for fhe 
taxable years, petitioner claimed as deductions [the 
amounts so paid. When the Commissioner dij|>al- 
lowed the deductions sought, the petitioner ap¬ 
pealed to the Board of Tax Appeals (R. 4-6, 11- 
13). The Board, however, sustained the Comnjiis- 
sioner’s determination in all respects (R. 16-30), 
and found deficiencies of $6,904.53, $7,938, hud 
$1,659.72 for the years 1926, 1927, and 1929, respec¬ 
tively (R. 19, 20). I 

As a result, the petitioner has brought the c^e 
to this Coimt for review (R. 20-26). 

SUMMARY OF ARGUMENT | 

i 

The transaction entered into between the de^e- 

j 

dent’s widow and his grandsons under the contrjict 
of 1912 constituted a ])urchase by the grandsons of 
the widow’s interest in the property left by the 

I 

decedent. The result of that transaction was j to 
effect a release of her lien on the property traps- 
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ferred fto the grandsons and the substitution of a 
cdaiin in j)ers()nam instead of a right in re in, for 
tlie monthly })ayinent of $1,000. 

The price ])aid ])y the grandsons to the widow for 
the release of her lien on the property constituted 
a cai)ital expenditure on their part, and the monthly 
sums so paid were not deductible from their gross 
income, [likewise, when the ])etitioner i)urchased 
the pr()])erty from the grandsons, assuming as part 
of the })iu*chase ])rice the liability of tlie grandsons 
to the widow, tlie payments subse(|uently made by 
the petitioner to the widow re])resented ca])ital ex¬ 
penditures to them. It is unquestionable that the 
income received by the petitioner from the i)rop- 
erty in question ret)resented income to it under the 
statute, so that all such income had to be included 
in its gross income. The fact that it ])aid to the 
widow a certain sum per month did not render that 
sum a charge or a lien uj)on the income from the 
prot)erty concerned, and the })ayments were not de- 
ductil)le, since they represented merely installments 
paid u])on the t)urchase price that it had contracted 
to t)ay. 

Even if the lien of the widow on the t)roperty of 
the estate liad not been completely extinguished by 
the transaction under tlie agreement of 1912, the 
})aynients made by the petitioner to the widow 
would still not lie deductible, since the income from 
the property was actually received ])y the petitioner 
and since, under the statute, the income was charge- 


able to it. The property interest maintained! by 
the petitioner in the income from the real estate 
was still sufficient to render such income taxable 

to it. I 

! 

The payments made by the petitioner to Ithe 

I 

widow represented in their entirety a capital lex- 
penditure as installments of the purchase price. 
The Revenue Act is not concerned with the tact 
that part of the payments so made may have orig¬ 
inally represented interest from the view^ointj of 
the petitioner, since at the time of payment there 
can be no question but that tlie entirety of each 
payment, exactly equivalent to the sum agreed ubon 
in the contract of 1912, re])resented an installment 
of the purchase price and therefore a capital invest¬ 
ment by the petitioner. j 

I 

I 

ARGUMENT 1 

Bv the will of her deceased husband Mrs. Corbett 
was bequeathed the sum of $1,000 per month for 
the duration of her life, the 2 )ayments to be mdde 
out of the income and rents arising from the 
cedent’s real estate. There can be no doubt that 
upon her election to receive the above payments 

and the other benefits conferred on her bv the \till 

i 

in lieu of her statutory rights, she became a beijie- 
ficiary of the trust thereby created. Helvering v. 
Butter worth, 290 U. S. 365. As a beneficiary ^he 
had an equitable lien on the income and rents fr(j)m 
the real estate. I 


9CCS0—04 
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However, her status was entirely chaii 2 :e(l as a 
result of the asfreenient entered into in 1912 be- 

o 

tween her and the i>;randsons who were the devisees. 
The Board of Tax Appeals found (R. 17, 18) that 
by the will the <;Tandsons were li^iven the residue 
of the'estate su])ject to the payments of debts and 
the lei^acies to the widow. In 1912 it was deter- 
mined that it would ])e burdensome to keep the es¬ 
tate o])en, and for the ])urposes of economy, ex])edi- 
ency, and the better management of the property, 
the grandsons made an otfer under seal to the 
widowi the i)ertinent parts of which were as follows 
(R. 24) : 

To Emma L. Corbett: 

I In comidcration of jjour rclcdshuj the 
Estate of H. \V. (\)rbett and the Executors 
thereof from anjj and all claims hij you on 
ac(*ount of the provisions in your favor con¬ 
tained in the Will of H. W. Corbett, De¬ 
ceased, and thereby permit tiny the Estate to 
be settled and the Executors discharyed, 
i AVe, Henry L. Corbett, Elliott R. Cor])ett, 
and Hamilton F. Cor])ett, our heirs, execu¬ 
tors, and assigns, hereby agree that ive will 
jointly diiriny the term of your natural life 
pay to you the sum of One Thousand Dollars 
{SI, 000) monthly, * * *. (Italics sup¬ 

plied.) 

This otfer was accepted, and upon api^lication to 
the court the executors were ordered to transfer 
and turn over to the grandsons all of the decedent’s 
residuary estate (subject only to certain rights and 
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privileges of the widow, which have no bearing on 
the issue presented as to the bequest to her of $1|000 
per month) (R. 18). | 

From the language used ])y the grandsons in | the 
accepted offer, it seems apparent that the tran^c- 
tion amounted to the purchase by them of |the 
widow’s equitable charge against the estate. The 
widow voluntarily relinquished her rights uiider 
the will, and, in substitution thereof, accepted |the 
personal promise of her three grandsons that they 
would pay to her the amount of $1,000 monthly!for 

i 

the duration of her life. As consideration, |the 
widow agreed that the corpus of the decedept’s 
estate shoidd ])e distributed to the three grandsons 
free from any lien held by her. That agreenjent 
was a]q)roved by the coui*t having jurisdiction jind 
the estate was closed and extinguished. The equi¬ 
table lien of the widow on the estate itself was ci)m- 
pletely satisfied by the agreement and it cannoj be 
said that she still possessed a claim against a tiding 
which had utterly passed out of existence. | 

By the application of a fundamental rule of jthe 

I 

law of contracts, it is manifest that the intentions 
of the parties to the agreement of 1912 must c|on- 
trol in determining its effect. There is no doubt 
that the parties intended to extinguish any lien 
held by tlie widow on the property. The langu^ige 
of the agreement is clear and definite, and the 
widow joined with the grandsons in the t^etition 
that the executors be discharged and the property 
of the estate ])e delivered to the grandsons. | 


I 

I 



10 


Ill one of the leading American cases on the sub¬ 
ject of releases. Stewards Appeal, 3 Watts and 
Serg. 476 (Pa. 1842), it was declared (pp. 477, 
478) : 

It has been so frequently held that the 
legatee's taking a bond from the executor 
for his legacy is a payment and extinguish- 
iinent of it, that the point seems settled. 
* * * A mere note is not x^a\Tnent unless 

received as such; and the presuinx^tion is 
that it is not received in payment, until it 
])e shown the party agreed to take it as such. 
Whereas, where a party takes from his 
debtor a sealed instrument for a simple con¬ 
tract liability, the presumption is the re¬ 
verse; and it lies on the party receiving it 
to show that it was not so received • * * * 

Several cases are cited by the xietitioner as au¬ 
thority for its contention that the charge created 
by the will was not destroyed by the 1912 transac¬ 
tion. Jsone of these cases are really in conflict 
with the respondent's contention. Cordova v. 
Hood, 17 Wall. 1; The Kimball, 3 Wall. 37; and 
Johnson v. Paulson, 83 Ore. 238, cited by the peti¬ 
tioner, held that, under the facts of each particular 
case it could not be xjresumed the parties intended 
that pifomissory notes should be regarded as pay¬ 
ments, i The decisions turned on the intention of 
the parties; and because evidence of their true in¬ 
tent was lacking, the prima facie joresumptions 
mentioned in SteivarVs Appeal, supra, were ap¬ 
plied. Van Stone v. Stilhvell <£• Bierce Mfej, Co., 
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142 U. S. 128, also cited by the taxpayer, merfely 
holds that the mechanics’ lien in the case wa^ a 
creature of statute, not created by contract; dnd 
that by the law of Missouri a contractor does pot 
waive his right to file a mechanics’ lien by receiv¬ 
ing part payment in cash and a promissory note for 
the balance. | 

A cursory glance at Kelsey v. Western, 2 N. jY. 

I 

500, cited by the petitioner, indicates that the c^se 
is more x)ersuasive authority for the taxpay'pr. 
Further study, however, reveals that the basis j of 
decision relied upon by the i)etitioner is confessed 

by the court to be obiter dicta, and that even the 

! 

dicta is limited to such an extent that the rjile 
suggested would not be applicable in the present 
litigation. | 

In the Kelsey case, the testator had bequeatlied 
to his daughter $1,500 charged upon real property 
devised to his sons. When the latter sold the laind 

j 

to Western, they gave the daughter their bond jin 
a penal sum of $3,000, conditioned (p. 503)— 

that they should pay to said Charlotte (the 
daughter) the ^^just and full sum of moTVey 
which might he found due her from the Es¬ 
tate of her late father'^ (italics the court’i). 

I 

Charlotte executed a writing under seal recitijig 
that she received her brothers’ bond (p. 505)— j 

in full of all demands .whatsoever, whichj I 
or my executors or administrators may haye 
against my said brothers, their executors pr 



12 


administrators bv virtue of the said last will 
and testament of mv late father. 

The part of the decision quoted by the j^etitioner 
clearlv indicates that the court did not believe 
Charlotte Kelsev released her char2;e on the land 
conveved. 

Whatever the ini plication of the case, however, 
the actual decision is limited to such an extent that 
it cannot liave force in the instant litigation. 

In the tirst phu-e, the part of the opinion quoted 
is distinguisliable ])V the fact mentioned bv the 
court (p. 510) : 

In this case, the bond * * * is not con¬ 

ditioned to 2 )ay a given sum of money be- 
queatlied to her (Chailotte), or as a par¬ 
ticular ascertained balance on account of 
such legacv due to her. 

In tlie second ])lace, the daughter only released 
the sons, not the estate itself, and it was this entity 
which the Xew’ York court indicated was still obli¬ 
gated to pay the legacy. Mrs. Corbett expressly 
released not only the executors, but the estate as 
well. 

In the third place, the court based its discussion 
on the fact that there was no evidence the bond 
had been given and accepted as a substitute for the 
legacv; whereas, in the transaction of 1912, the set- 
tlement of the estate and the transfer to the grand¬ 
sons, with the coo])eration of Mrs. Corbett, is evi¬ 
dence that the widow accepted the bond as an abso- 




lute release of, and substitute for, her clailms 
a^rainst the estate. | 

Finally, the New York court quite candidly cpn- 
fessed that as the pleading did not allege that the 
daughter ever received the bond, the court cojdd 
not actiiallv decide whether the document amounted 
to an extinguishment of the charge on the land i(p. 
506): I 

It is well settled that no proofs can | be 
offered of facts not put in issue by the plekd- 
ins;-. * * * ” i 

I 


Contrasted with the contention of the taxpajrer 
are many decisions holding that a release is granted 
if the i)arties so intend. Even in the Kdsey c^se, 
sii}>ra, the court gives a clear indication of its rect)g- 
nition of the general rule when it says (p. 511) t^iat 

I 

the bond— | 

j 

was not intended to affect lier claim 
* * *. It was not intended to discharge 

the land from the lien which existed for jits 
payments. (Italics supplied.) j 

j 

The petitioner throughout its brief speaks of the 
offer of the grandsons as a ‘Tetter of guaranty.” 
We are unable to find anv mention of a guaraiitv 
within the offer itself, or anv evidence of a guar- 
antv in tlie circumstances surrounding the o^er. 
The grandsons did not guarantee that the estate 
would pay $1,000 per month to the widow, nor jlid 
they guarantee that she would receive $1,000 |)er 

month from the income and rents arising from the 

i 

real estate. They explicitly said that in considejra- 
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lion of her releasing the estate and the executors 
from her claim, thereby permitting the estate to be 
settled and the executors discharged, thev would 
pay to her the sum of $1,000 monthly. There was 
nothing: contained in their promise in the nature of 
a liability in rem: it was strictly a liability in 
personam, and they were perfectly free to sell, 
mortgage, or dispose of the real estate in any way 
they saw fit. It is submitted, therefore, that the 
petitioner is in error in considering the transac¬ 
tion as one of guaranty. 

It follows that after the agreement between the 
widow and her grandsons in 1912, she had no claim 
whatsoeyer against the estate, since that claim had 
been purchased by the grandsons for a considera¬ 
tion of $1,000 2 )er month to be paid to her by them, 
and the estate had been closed in accordance with 
the agreement. 

Since I the transaction amounted to one of pur¬ 
chase by the grandsons, the price they paid was a 
capital inyestment. Duffp v. Central R. R. Co., 268 
U. S. 55; Union Pacific R. R. Co. v. United States, 
99 U. S. 402, 420; Anahma Realty Corp. \. Com- 
missioner, 42 F. (2d) 128 (C. C. A. 2d), certiorari 
denied, 282 U. S. 854; Athol Mfy. Co. y. Commis¬ 
sioner, 54 F. (2d) 230 (C. 0. A. 1st) ; Parker.shurg 
Iron ct Steel Co. \. Burnet, 48 F. (2d) 163 (C. C. A. 
4th). 

Annuity 2 >ayments in consideration of a conyey- 
ance of property constitute capital expenditures, 
and as such are not subject to deduction. Scott v. 
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CommisHioner, 29 F. (2d) 472 (C. 0. A. Ttli); Mas- 
tin V. Commissioner, 28 F. (2d) 748, 753 (C. Cl A. 
8th). The situation is very siiiiilai* to that (ton- 

tained in Scoii v. ('onuuissioncr. sunra, where Ithe 

i 

taxpayer and Ins brotliers received ;iii absolute ejon- 
veyiin(*(‘ of inteivst in a j)artn( rslii]) fi*oni their 
fatlier. and in relurn iv^ivvd to ])ay an annuity to 
their parents. In lioldinu' tli.-it tlie annuity i:ay- 
inents could not be dedu(d(*d from the taxpay(n**s 
gross estate in detei-iuining incotne T<*ix, the ('(jurt 
said (]). 473) tliat rlie agrecuiKUit — i 

I 

renlo^■ed all int(U‘de])endc!ic(‘ ])(4\v(‘eii |the 
annual payments and the prolits of tlie part¬ 
nership l.)y making the payments a personal 
undertaking of the sons, wholly regardless 
of whether there were any partnership 
])rotits. I 

Continuing, the court declared: | 

The situation is not different from wh4t it 
would be if the sons, instead of assuming to 
pay the annuity as a consideration for jthe 
transfer, had actually paid at that time| an 
amount equivalent to the then present worth 
of the annuity, calculated upon mortafity 
tables. It would hardly be contended t|aat 
su('h a sum. so j)aid as a consideration Ifor 
the transfer, would be deductible from jthe 
gross income of the payor in fixing his f}ed- 
eral income tax for siicli y(*ar (assuming the 
lav: then to have been as in 1921 (the yfear 
deductions were claimed)). If such gi|oss 
payment would not have been deductible,! we 


9C6S0—-: 
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sec no reason for applying a dilferent rule 
to the annual payments. 

The f'aet that the grandsons organized the peti- 
tionei* company in 1926 and transferred to that 
coni])any their inherited real estate, receiving as 
consideration therefor all of petitioner’s stock and 
the petitioner's assumption of theii* liability to pay 
the monthly sum to the widow, did not change the 
character of the payments. Since it was a cai)ital 
investment of the grandsons, it was a capital in¬ 
vestment of the petitioner. 

The fact that the liability assumed by the peti¬ 
tioner was termed the liabilitv of its “stockhold- 
ers" to tile widow does not change the identitv or 
charactev of the liability, since, as a matter of fact, 
the entire stock of the petitioner was owned by the 
grandsons, and it merely served the purpose of a 
holding ('ompany for them. 

The T)etitioner contends that it operated merely 
as a conduit for the payment of the income from 
the real estate to the widow. It is submitted that 
thiKS argument is untenable because: first, neither 
the i)etitioner nor the grandsons were ever obli¬ 
gated to i)ay the monthly payments out of any spe¬ 
cific income such as the income from the real estate; 
second, because the income was actuallv earned bv 
the petitioner and chargeable to it. 

In the instant case it is not even necessary to 
apply the doctrine of constructive receipt as laid 
dovui in the cases of Old Colony Trust Co. v. Com¬ 
missioner, 279 U. S. 716; United States v. Boston <& 

I 
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M, R. Co., 279 U. S. 32; United States v. Mahoning 
Coal R. Co., 51 F. (2d) 208 (C. C. A. 6th), certio¬ 
rari denied, 285 U. S. 559. In those cases, as \vell 
as in Will cuts v. Douglas (C. C. A. 8th), decided 
September 10, 1934, not officially reported Ibiit 
found in 34^3-A C. C. H. Par. 9453, it was held tjhat 
amounts otherwise payable to the taxpayer butjde- 
voted at his direction to satisfy a legal obligation, 
constituted income to the taxpayer nevertheless, 
under the broad detinition of income contained in 
the Revenue Acts. In the instant case, however, 

' I 

the petitioner actually received the income fiiom 

i 

the real estate in annual amounts considerable in 
excess of its annual liability to the widow, and its 
re(‘eipt of that income was entirely independenf of 
the purpose for which it expended a part of | it. 
There was no lien or trust impressed upon the |in- 

I 

come of the petitioner to the extent of the widojv’s 
rights under the contract. The petitioner codld 
pay the widow, for instance, out of income recei^^ed 
as dividends on stock or interest on bonds in which 
it had made investments. Clearly, the income \Vas 
taxable to the petitioner under Section 213 (a)|of 
the Revenue Act of 1926 and Section 22 (a) of the 
Revenue Act of 1928. Its function was no m^re 

limited to that of a conduit than the case of a t^x- 

1 

payer who earns his salary and makes payments 
from it on an automobile which he purchases Ion 
the installment plan. | 

Even if the widow had not entirely relinquislied 
her claim against the property of the estate as she 
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(lid ill the agreeineiit, it is believed that the income 
would have been taxable to the petitioner and not 
deductible from its li'ross iiic(nne, under the rule 
laid down in ljucas v. Earl, 281 U. S. 111. In that 
case it was held that earned income must be taxed 
to those who earn it, and unearned income to those 
wlio own the property or riuh.t that })i*oduced it, 
not to those ])ersons who by contract are eventually 
entitled To receive the income. This rule has ))een 
applied in Corliss v. Boircrs, 281 I". S. 276; Biirarf 
V. Lciniugcr, 285 U. S. 126; BcliKclxc v. Smith, 289 
I’. S. 172; MitchcJ v. Bowers, 15 F. (2d) 287 
((\ C. A. 2(1), certiorari denied, 272 U. IS. 759, and 
numerous other cases. 


The case of O^MalU jf-Kcjfes v. Eaton, 2-1 F. (2d) 
426 (Conn.) cited ])y the pc^titioner (Br. 16). pre¬ 
sents a totally different situation from that in- 
v(dved in tlie instant case. In that case the tax¬ 
payer, who was a beneficiary of a trust, assigned all 
her rights, title, and interest in said trust irre- 
vocablv for the beneht of her hus])and and children. 
The court lield that the incenne from the trust was 
no longer taxable to her. In the instant case 
neitlier tlie grandsons before the transfer to the 
] petitioner nor the petitioner after said transfer 
divested tliemselves of their interest in the income 
from the real estate to the extent of $1,000 ])er 
month. As a matter of facd. the grandsons entered 
into rile agreement with the widow for the purpose 
of making that income their income alone and not 
suln’ect to any claim of the widow. The grands(ms 



and the petitioner not only failed to transfer j or 
assign any part of their interest in the income, liut 

I 

actually retained every property interest in lit, 

while the widow, after the agreement, was left with 

I 

no property interest in ov claim to that incoine 
whatsoever. The case of V(i)i Meter v. Comniis- 
HioneVy 61 F. (2d) 817 (C. C. A. 8th), cited by the 

I 

petitioner (Br. 17), and the case of Central Life 
A.ssuranee Soeiety Mutual v. Commissioner, 51 |F. 
(2d) 939 (C. C. A. 8th), actually constitute authdr- 

itv for the Commissioner in the instant case, siilice 

. . ' 

those two cases both reaffirm the proposition tl|iat 

i 

where the taxpayer has a property interest in fhe 
income received ])y him, it must be included in ]us 
gross income and taxed to him. | 

Petitioner urges (Br. 28) that to tax the incoine 
from the property to the petitioner would resultj in 
double taxation of the same income, since it is in¬ 
come to the widow who receives the paymepts. 
The fallacy of this contention is readily appare^. 
Obviously, the income received by petitioner ^Yas 
not the same income as that received bv the widdw. 
As shown above, the income to the petitioner \yas 
the income from the property in the form of repts 
and profits. The income to the widow was a pay¬ 
ment which could be made from any part of Ijhe 
petitioner’s assets or income. The same incoine 
was not involved. 

The cases cited by the petitioner in connection 
with this contention (Br. 28, 29) are patently not 
in point. United States v. Supplee-Biddle Hafd- 



20 


ware Corp., 265 U. S. 189, was concerned with the 
imposition of both income and estate taxes on the 
same proceeds from life insurance policies. Ilf eld 
Co. V. Hernandez, 292 U. S. 62, presented a situa¬ 
tion where a parent company was attemi)ting' to 
secure two deductions for one lo.ss suffered by a 
subsidiary of the affiliated group. Burnet v. Rlfjfjs 
N((fionaJ Bank, 57 F. (2d) 980 (C. C. A. 4th), also 
presented a similar attempt to twice deduct a part 
of the same loss of a subsidiary. 

The petitioner contends in the alternative (Br. 
30) that eacli of the ])aynients made to the widow 
rei)resented in part a capital expenditure and in 
l^art interest or the satisfaction of the loss. It is 
urged that the annual ])ayments totalling $12,000 
be discounted back to September 1, 1926 (the date 
when tile petitioner assumed the lia])ility of the 
grandsons), and that the payments in reality rep¬ 
resent capital expenditures only to the extent of 
the discounted value on that date of the amounts 


subsequently ])aid, with the remainder of each pay¬ 
ment constituting a deducti])le item of interest. 


Previous to tlie case of Klein v. Commissio)ier, 


6 B. T. A. 617, tile 


(Commissioner had denied in 


cases of annuities the right to apportion the 
amounts so ])aid between the payment of ca])ital 
and the iiavnu^nt of interest. Under tin* authoritv 

i * V 

of Warner v. Walsh, 15 F. (2d) 367 (C. i\ A. 2d), 
which was followed bv United St((fes v. Bolster, 26 
F. (2d) 760 (C. C. A. 1st), and Allen v. Brandeis, 29' 
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F. (2d) 363 (C. C. A. 8th), the Comiiiissioner held 
that the wliole of eacdi annual pa^nnent was a repay¬ 
ment of capital until the entire cost was recoveijed. 

i 

Before those three cases were in effect overruled! by 
Ileh'crinfj v. Buffcnrorfli, 290 U. S. 365, the Board, 
in the Klein case, supra, had decided that the thepiy 
of a])portioninent between capital and inteifest 

i 

should ])e api)lied. The Conmiissioner accpiiesced 
in tliat decision (VII-1 Cumulative Bulletin ^7). 

As pointed out by the Circuit Court of Appcjals 
for the Second Circuit in Commissioner v. Moore 
Corp., 42 F. (2d) 186, 188, the rule of the Cpm- 

i 

missioner prior to the Klein case had been accepted 
by the court in Warner v. Walsh, supra, withput 
argument on that question and in both the Brandeis 
and Bolster cases, supra, the precise question of 
appo]-tionment was not discussed. In the Moore 
decision, supra, the court discussed the question at 
some length (})}). 188, 189), but in that case, where 
the Board (15 B. T. A. 1140) had applied the pule 
of the Klein case,"* the court admitted that its c^is- 

I 

cussion was obiter diet a, since no question was there 
raised between the rule of the Klein case and tpat 
followed in Warner v. Walsh, The court sug¬ 
gested a third mile, but it expressly refrained from 
determining which rule should be applied, pud 
affirmed the Board’s decision. | 

^ I 

^ The Conmiissioner refused to accjiiiesce in the M(\ore 
decision (VIII-2 Cumulative Bulletin 67). | 
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Although Warner v. Walsh was overruled by 
llelvcring v. Butter worth, supra, and although no 
court has specifically overruled the rule of the 
Klein decision, in which the Coimnissioner ac- 
quies(‘ed, nevertheless we submit that the validity 
of that rule is very questionalde. The rule has not 
been approved by any court save for the dicta in the 
Moore decision, and the Board itself has since de¬ 
serted it'in Curtis v. Conun issio)ier, 26 B. T. A. 1103. 
There the Board refused to apply the rule of the 
Klein decision, and instead approved and applied 
the ruleiof Warner v. Walsh, supra. The Board, 
in so doing, relied upon Logan v. Com missioner, 42 
F. (2d) 193 (C. C. A. 2d), affirmed in 283 U. S. 404. 
However, the Logan case, supra, seems clearly dis¬ 
tinguishable from Warner v. and Helvering 

V. Biitterworth, since in the Tjogan case the decision 
turned on the fact (p. 412) that it was impossible 
to ascertain the fair market value of the agreement 
therein of the purchaser to pay an annual royalty. 

In the instant case, the Board again refused to 
a])ply its rule expressed in the Klein decision and 
held the payments to be purely capital items 
(R. 19). 

It is apparent that the status of the law ex¬ 
pressed on the question is somewhat confused. We 
believe that the more recent view taken by the 
Board in the Curtis case, supra, and in the instant 
case, is to be preferred over the rule in the Klein 
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j 

I 

i 

I 

I 

ease, in determining* the particular question iiere 
presented. | 

In the instant ease there is no evidence that 
either the petitioner or the widow considered that 
the payments included any interest. The fact that 
a certain sum of money on September 1, 1926, [will 

i 

equal, with accumulated interest, a certain larger 
sum at a future date does not affect the nature of 
the expenditure of the larger sum, nor the pur}|)ose 
for which it is paid. In other words, a pa\uneht of 
$12,000 made to the widow by the i)etiti()ner in ^(927 
constituted in its entirety a capital expenditure!not 
subject to deduction, whether or not a part of the 
$12,000 represented interest previously earned by 
the petitioner, because such interest, once earned, 
became a part of the petitioner’s capital andj its 
identitv as interest was tlierebv lost and extin- 

V V 

guished. Although a certain sum of monev inav 
have been interest at one time it does not renjain 
interest forever. It becomes capital and, in tqrn, 
interest may be earned upon it, and that inteiiest, 
too, ])ecomes capital. ! 

i 

The character of the payments made must be 
determined as of the date thev were made and not 

*■ I 

as of the date they were agreed upon. Certaijnly 
the payments made by the petitioner in the inst'ant 
case did not include interest in the ordinary mejan- 
iiig of that term. We submit that they constituted 
purely capital expenditures. | 
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CX)NCLTrSION 

It is respectfully sulmiitted that the decision of 
the Board of Tax Appeals should be affirmed. 

Frank J. Wtdeman, 

Assi.stduf Attorney General, 
Sewall Key, 

I Milford S. Zimmerman, 

A. Steele Hooper, 

Special A,^sislants to the Attorney General. 
November 1934. 
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APPENDIX A 


Kevouue x\ct of 1926. c. 27, 44 Stat. 9: i 

I 

Skc. 213. For the purposes of this "fitle, 
except as otherwise provided in section 
233— I 

(a) Tlie term “gToss income” incljides 
gains, profits, and income derived from! sal¬ 
aries, wages, or com])ensation for perspnal 
service (including in the case of the Pj’csi- 
dent of the United States, the judges ofj the 
Su])reme and inferior courts of the United 
States, and all other officers and emplo}fees, 
whether elected or ap])ointed, of the Un|ited 
States, Alaska, Hawaii, or any political Sub¬ 
division thereof, or the District of Colun:j])ia, 
the compensation received as such), of wjiat- 
evei* kind and in whatever form paid* or 
from professions, vocations, trades, husi- 
nesses, commerce, or sales, or dealing.^ in 
property, whether real or personal, gro\ting 
out of tlie ownership or use of or interesjt in 
such })]'Operty; also from interest, rent, divi¬ 
dends, securities, or the transaction of ^ny 
business carried on for gain or profit] or 
gains or ])rofits, and income derived fi*om 
anv source whatever. The amount of! all 
such itcuns shall ])e included in the gross in¬ 
come for the taxable vear in which received 
by the tax])ayer, unless, under methodst of 
accounting ])ermitted under subdivision i(b) 
of section 212, anv such amounts are td be 
propei'ly accounted for as of a different 
])eriod. * * * (U. S. C. App., Title 26, 

Sec. 954.) 

Sec. 215. (a) In computing net income 
no deduction shall in any case be allowed in 
respect of— * * * | 

(25) I 


I 
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(2) Any ainoiint paid out for new build¬ 
ings or for permanent improvements or bet¬ 
terments made to increase the value of any 
property or estate: * * * 

(b) Amounts paid under the laws of any 
State, Territory, District of Columbia, pos- 
isession of the United States, or foreign 
countrv as income to the holder of a life or 
terminable interest acquired by gift, be- 
iquest, or inheritance shall not be reduced or 
(liminished bv anv deduction for shrinkage 
(by whatever name called) in the value of 
such interest due to the lapse of time, nor 
bv anv deduction allowed bv this Act for the 
purpose of computing the net income of an 
estate or trust but not allowed under the laws 
of such State, Territory, District of Colum¬ 
bia, possession of the L’nited States, or for¬ 
eign country for the pur])ose of com]>uting 
the income to which such holder is entitled. 
(U. S. C. App. Title 26, Sec. 956.) 

Sec. 234. (a) In computing the net in¬ 
come of a cor])oration subject to the tax im¬ 
posed by section 230 there shall be allowed 
as deductions: * * * 

(2) All interest paid or accrued within 
the taxable year on its indebtedness, except 
on indebtedness incurred or continued to 
purchase or carry obligations or securities 
(other than obligations of the United States 
issued after September 24, 1917, and origi¬ 
nally subscribed for by the taxpayer) the 
interest upon which is wholly exempt from 
taxation under this title; * * * 

(4) Losses sustained during the taxable 
year and not compensated for by insurance 
or otherwise. No deduction shall be allowed 
under this paragrai)h for any loss claimed to 
have been sustained in anv sale or other dis- 

9/ 

position of shares of stock or securities 
where it appears that within thirty days be- 
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fore or after the date of such sale or otliier 
disposition the taxpayer has acquired (oth¬ 
erwise tlian ])y bequest or inheritance) | or 
has entered into a contract or option to Re¬ 
quire su])stantially identical ]:)roperty, <^nd 
the ])i*o])erty so acquired is held by the tix- 
])ayer for any period after such sale or otl)er 
dis])osition, unless such claim is made hf a 
dealer in stock or securities and with respect 
to a transaction made in the ordinary coid'se 
of its business. If such acquisition or Ihe 
contract or o])tion to acquire is to the ext tot 
of ])art only of substantially identical prop¬ 
erty, then only a proportionate ])art of fhe 
loss shall })e disallowed. Tlie basis for ([le- 
terminino* the amount of the deduction for 
losses sustained shall be the same as is pro¬ 
vided in section 204 for determining- the giin 
or loss from the sale or other disposition I of 
pro])ertv; * * * App., Title 

26, Sec.^986.) | 

Revenue Act of 1928, c. 852, 45 Stat. 791: ! 

Si:c. 22. Gross income. i 

(a) General definition.—Gross incomie” 
includes gains, profits, and income deriyed 
from salaries, wages, or compensation fo^’ 
])ersonal service, of whatever kind and in 
whatever form ])aid, or from professions, 
vocations, trades, businesses, commerce, |or 
sales, or dealings in property, whether real 
or ])ersonal, growing out of the ownership|or 
use of or interest in siu-h ])ro])erty; also frqm 
interest, rent, dividends, securities, or the 
transaction of anv business carried on for 
gain or profit, or gains or j^rofits and incoine 
derived from any source whatever. * *1 * 

Sec. 23. Deductions from gross income. 

In computing net income there shall Ibe 
allowed as deductions: * * * 

(b) Interest, —All interest paid or ac¬ 
crued within the taxable year on indebted- 
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ness, except on indebtedness incurred or 
continued to purchase or carry obligations 
lor securities (other than obligations of the 
United States issued after September 24, 
1917, and oriscinallv subscribed for bv the 
itaxj)ayer) the interest upon which is wholly 

exempt from taxation under this title. 
* * * 

(f) Losses by corporations, —In the case 
of a corporation, losses sustained during the 
taxable year and not compensated for by 
insurance or otherwise. * * * 

Skc. 24. Items not deductible. 

(a) General rule. —In computing net in¬ 
come no deduction shall in anv case be al- 
lowed in res])ect of— * * * 

(2) Any amount paid out for new build¬ 
ings or for permanent improvements or bet¬ 
terments made to increase the value of any 
])roy)erty or estate: * * * 

(])) Holders of life or terminable inter¬ 
est .—Amounts paid under the laws of any 
State, Territcny, District of Columbia, pos¬ 
session of the United States, or foreign 
cotmtry as income to the holder of a life or 
terminable interest acquired by gift, be¬ 
quest, or inhei'itance shall not be reduced or 
diminislied bv anv deduction for slirinkage 
(by whatever* name called) in the value of 
sucli interest due to the lapse of time, nor by 
any deduction allowed by this Act (except 
the dediK'tions ])rovided for in su])sections 
(k) and (1) of section 23) for the purpose 
of computing the net income of an estate or 
trust but not allowed under the laws of such 
State, Territory, District of Columbia, pos¬ 
session of the United States, or foreign 
country for the purpose of computing the 
income to which sucli liolder is entitled. 
* 


* 


* 
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APPENDIX B 

I 

_ I 

Exhibit ‘‘A” 

“Third. I give and bequeath to iny wife, Eiiima 
L. Corbett, the sum of one hundred and fifty thou¬ 
sand dollars ($150,000) to be paid to her by I my 
executors, hereinafter named, as soon as practic|ible 
after my decease; the same to be received, ow^ied, 
and held by her in her own right absolutely, i^nd 
I give, devise, and bequeath to my said wife the fur¬ 
ther sum of one thousand dollars ($1,000) 'per 
month for and during her natural life, to be pai^ to 
her monthly out of the income and rents arising 
from the real property owned by me at the time of 
mv death. The provisions for mv said wife herein 
made being and to be in lieu of dower and righi of 
dower in the real property of which I shall 'die 
seized. I 

I 

***** 

“Nineteenth: Subject to the payments of piy 
debts and each and every one of the legacies, Ibe- 
quests, and conditions herein specified, I give, 'de¬ 
vise, and bequeath all the rest, residue, and remain¬ 
der of t]ie Estate of which I shall die seized, wh|at- 
ever be its nature and wherever situated, to \ny 
grandsons, Henry Ijadd Corbett, Elliott Ruggjles 
Corbett, and Hamilton Forbush Corbett, in eq^al 
shares, upon condition, however, and provided tljiat 
all and singular the real estate hereby devised | to 
mv said grandchildren shall not ])e distriliuted lor 
apportioned among them until the youngest of si|id 

( 21 )) 1 
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children sliall arrive at the ae^e of 40 yearis. The 
net income arising from such residue or i-eniainder 
of my personal property to remain in the hands of 
executors of this mv Will until such time as mv 
grandchildren shall arrive at the age of 25 vears, 
and thereafter and from the time when thev, mv said 

i ^ 9 

grandchildren, shall arrive at said age of twenty- 

five years, respectively, a pro})orti()nate amount or 

share of the net income fi'oni the residue of mv said 

])ersonal ])roperty aiasing to be distri])uted and 

paid over to such grandsons so arriving at the age 

of 25 vears monthlv; and that when the voungest 

of niv said grandchildren living shall arrive at the 

age of 25 vears the whole of said residue and re- 
* * « 

mainder of my personal estate shall be disti*i])uted 
among mv children then living, share and share 
alike. Mv intention being that such rest and res- 
idue of the real estate to mv said estate belonging 
shall ])e ke])t intact until the voungest of mv said 
grandcliildren shall arrive at the age of 40 vears; 
but in the meantime each of mv said grandchildren, 
after arriving at the age of 25 vears, shall be en- 
titled to receive his proportionate share of the net 
income of the real and })ersonal })r()i)erty devised 
bv this item of mv Will, and the remainder thereof 
to be retained in such residue of inv estate until the 
distri])Ution thereof as herein provided, and that 
any accumulation of funds fi'om the net income 
from mv estate not necessarv to be made in the 
])aynient of becpiests before my said grandsons 
shall arrive at the age of 25 vears, shall ])e used bv 
my executors in building u])on or otherwise im¬ 
proving the residue of the real })roperty to my es¬ 
tate belonging, in such manner as in their judg- 
znent shall make the same more productive.’' 



Exhibit ‘‘B” 


I 


‘‘Aiul HOW on tliis dav c-ome Eimna L. Corbfett, 
Executrix, and Henry Ladd Corbett, Elliott Rjug- 
gles Cor])ett, and Hamilton Forbush, Executory of 
the last Will and Testament of Henrv W. Corbett, 
Deceased, and ])resent to the (''onrt their final lac- 
count herein lieretofore hied, this being the time 

I 

and plac'e hei*etofore hxed by order of the Cotirt 
made and entered herein for hearing upon said 
hnal account, distribution herein, and the setrle- 
ment of the estate of the said Henry W. Corl)ett, 
deceased. j 

‘‘And said Executrix and Executors now move 
the Court for an order and decree herein in jail 
things approving the residue of said estate to jhe 
parties entitled thereto, and the hnal settlement 

* . I 

of said estate. ! 


* 


* 


* 


* 


nd 

by 


‘‘And it a])pearing to the Court that said hnal 
account correctly sets foi'th and shows all the Te- 
eeipts and disbursements of said Executrix aj 
Executors; that all said disbursements so made 
them have been necessai'ily made in the due execu¬ 
tion of said AVill; that said Executrix and Execu¬ 
tors have in all things faithfully and honestly dis¬ 
charged the trusts im])osed by their appointment 
lierein and have fully executed the Will of 

deceased. i 

1 

‘‘It is now here ordered and adjudged that s^id 
hnal account be and the same is hereby allowed 
and in all things approved by the Court.” * * i * 

“And it further appearing to the Court tliat 
Emma L. Corbett, widow of deceased, has accepted 
the })revisions of said Will made for her in lieu iof 





dowel* ill the real property to said Estate belong¬ 
ing:. and has for the purpose of facilitating the set¬ 
tlement and distribution of said estate accepted 
the personal obligation of the residuary legatees 
and devisees under said Will for the payment to 
be made to her during the term of her natural life 
as provided in and by item 3 thereof and has dis- 
chare:ed said Executors and therefrom. * * * 

‘‘And it further a])pearing to the Court that said 
Ilenrv Ladd Corbett, Elliott Ku 2 .gles (^orbett, and 

* I 7 

Hamilton Forbush Corbett are the residuary lega¬ 
tees under said Will and are the c:randsons and sole 
heirs at law of the said Henry W. Corbett, deceased, 
and as such are now entitled to have distributed to 
them in ecpial interests and proportions as tenants 
in common, all and singular the rest, residue, and 
remainder of said estate and all the pro})erty of 
which he, the said Henry W. Corbett, died, seized, 
whatever be its character and wherever situated, 
whether described in the Inventorv herein or not. 

“And the Court having duly considered said final 
account, the provisions of the Will of deceased and 
the proofs now here made, and being fully advised 
herein 

“It is now here ordered, adjudged, and decreed 
that said Executrix and Executors forthwith as¬ 


sign, transfer, distribute, and turn over to them, 
the said Henry Ladd Corbett, Elliott Ruggles Cor¬ 
bett, and Hamilton Forbush Corbett, as residuarv 
legatees under said Will of Henrv AV. Corbett, de- 
ceased, all and singular the assets, real and per¬ 
sonal, choses in action and property of whatever 
description now in their possession or under their 
control, being the entire residue of the estate and 
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died seized, to be held, owned, used, and enjoyed by 
tlieni in their own right, subject only to the rights 
and privileges of tlie said Emma L. Corbett, therein 
devised and bequeathed to her by the 13th Item of 
the said Last Will and Testament of Henrv W. 

*' I 

Corbett, heretofore set out and referred to. I 

‘^It is further ordered, adjudged, and decreed 
that upon making distrii)ution herein in accordance 
with this deci-ee, said executrix and executors 
be discharged from all and singular the trusts 
and obligations imposed by their appointmeiit 
herein. * * * | 

Exhibit ‘‘C” ! 


‘‘To Emma L. Corbett: | 

“In consideration of your releasing the Esta|:e 
of H. W. Corbett and the Executors thereof from 
any and all claims by you on account of the provi¬ 
sions in your favor contained in the Will of H. . 
Corbett, Deceased, and thereby permitting the 
Estate to be settled and the Executors dischargeji, 
“We, Henry L. Corbett, Eliott R. Corbett, apd 
Hamilton F. Corbett, our heirs, executors, and as¬ 
signs hereby agree that we will jointly during the 
term of your natural life pay to you the sum 
One Thousand Dollars ($1,000) monthly, and i 
“We further agree that you shall be given the 
right to occupy your present residence and dwel^ 
ing house, with the api3urtenances, and all that par¬ 
cel or tract of land upon which the same is situ¬ 
ated, being 125 feet upon Fifth and Sixth Street^, 
by 200 ft. upon Taylor Street, in Block 171, City of 
Portland, together with all and singular the furni¬ 
ture, books, pictures, statuary, and ornaments coii- 
tained in said house, subject to your care, expens^, 



and rcnaii-, fm- I he Ici-in of \'<nir nalural lift*, oi- so 
loiij^; as voii shall <h‘sir(‘ lo orciipN* IIk* same ;is a 
lioiiH*, and I lici'ra 11rr Ihc s:imc shall he used hv ns, 
oni* ln'irs, cxcciilors, and assigns, fi-cc* and chxir 
Ironi jail inciinihran<*cs in yoni* l’a\'<n‘ crcxah'd !)>' 
and nndcr I la* W ill <d II. W . < '< n'lnd I , d(*<a‘as(‘d, 
“And \vr furl lior ai;i’(‘c lhal yon rrc(‘i\’c and h(‘ 
”ivrn (InriiiL:; Iho of \oiir naliii*al lir<*, (h(‘ 

I’iu^hl ha\’r and <*n )<>y I Ik* I i*(*«* iis<*, (K'cnpal ion, 
and control o| the Seaside <'olla:'e and the lots <d’ 
lan<l in eoimeetion ther<*\vith known as the I*ines, 
np<»n Noi’tli I'*ea<'h, in the Slate of -Washington, 
more aeeiirately d(*serihed as follows: 

“ ‘ 1 h*;* innin:* at a p<»int .">1 ft. sont h < d’t he S. W’. 
eol'nei* <d 1 doek d'own o| SeaX'ieW, tln'liee <*asl 
•l•>d It., t lienee South iTo ft., iheliee West -ir)!) ft., 
theneoi iinrtli ITh ft., also a sti’ip 101) ft. wid<* aloni; 
the entir<* south si<ie, and a sti*i|> PJo ft. wide on 
t he east tlu'reoj; I or t Ik* sole pii r pose < d sl I’eet Wa\' 

aloiii^ t Ik* same, ineludi!m’ I. IC. A N.('o. Wav': 

* ' • 

“as Well as t III* eot ta;'e on t he < ’olumhia ICivei* at 
^^^rh(*tt, ()reL;on, toilet hei* with ten aei’i's id’i^round 
upon whieh the la.-'t nanK*d eotta:’e is situated, the 
nK*te.saud hounds of whieh \'ou shall ha\’e t In*'I’iirld 
to.'-'eI(*et and desei*ihe for N'oiirself. 

“And we fiii't hei* ai'ree that all ta.xes and insiir 
aiK*e on the foi-ei^oin;*; family places, iiieliidin”’ the 
lesidenee aloi*(*said, shall hi* paid h\' us. 

|si-:ai.| (Sii;iK*d) I 1 kn'!:v L. (’oi:r.i"i’'r. 

|sk.\l| Mm.io'i’ r IC. <\)ian-;’i’'r. 

I ‘Si ’A t -1 11 A M11 /ri ).\ h\ ( \ na;i ; T'l’. “ * “ 
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